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Costs on Acquittal 


THE judiciary, using the term in its widest sense, were 
given clear guidance in the House of Lords last week about 
the use of their discretion in awarding costs to successful 
defendants in criminal cases. Support for Lorp MEsTon’s 
proposal that costs should automatically follow the event was 
negligible, but there is no doubt of the general opinion that 
the courts should exercise their discretion more freely in 
favour of defendants. The debate was slightly marred by a 
suggestion by Lorp CuHoRLEyY that the speculative solicitor 
still exists and that he would be encouraged to extend his 
activities into the criminal courts if costs there followed the 
event. Lord Chorley was careful to qualify his remarks by 
saying that when he was practising at the Bar he saw a large 
number of speculative civil actions ; it is quite a number of 
years since Lord Chorley practised and we can assure him that 
legal aid has killed the speculative solicitor, who, when he 
existed, was merely the product of an unjust legal system. 
In the immortal words of Mr. ANEURIN BEVAN; why gaze 
into the crystal when you can read the book, even if the book 
has 15 per cent. of its pages removed. Fortunately Lorp 
MILNER was in the House of Lords to gainsay Lord Chorley 
and he added that the recent statement of the Lord Chief 
Justice has the support of The Law Society. And there we 
think the matter should be allowed to rest. 


Legal Aid 


THE Legal Aid (General) (Amendment No. 4) Regulations, 
1959 (S.I. 1959 No. 1805), which came into operation on 
3rd November, provide that whole-time salaried solicitors are 
not in future to act for persons whose disposable income is 
more than £130 and whose disposable capital is more than 
£85. It would seem that the object of the amendment 
effecting this provision is to prevent an increase in the number 
of cases allocated to The Law Society’s Divorce Department 
consequent upon the change in the assessment of contribu- 
tions which came into force on 7th September. The regula- 
tions effecting that change (S.I. 1959 Nos. 1244 and 1350) 
increased certain of the allowances which must be deducted 
from an applicant’s gross income in order to arrive at his 
disposable income and maximum contribution. It has been 
estimated that the increase in the allowances to be made 
from gross income will result in a reduction of approximately 
£46 in the disposable income of those persons seeking legal 
aid in connection with a matrimonial cause ; thus a person 
who before 7th September would have been assessed as having 
a disposable income of £176 will now be assessed as having 
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one of £130. The figure of £176 would have given a maximum 
contribution from income of £10, which sum is the limit up 
to which any such case must be allocated to The Law Society’s 
Divorce Department under s. 6 (7) of the Legal Aid and 
Advice Act, 1949. The new amendment regulations also 
authorise The Law Society to decline to accept any case 
where a solicitor of the Divorce Department is not reasonably 
available to act for a particular applicant. This will meet 
the difficulty previously experienced where an assisted person 
resides at a great distance from the office of the nearest 
Divorce Department solicitor who is available to act for him ; 
where this position occurs in the future, it will be possible 
for such a case to be conducted by a solicitor in private 
practice chosen by the applicant from the panel in the 
ordinary way. The amendments do not make any basic 
change in the allocation of cases to the Divorce Department. 


Caravans 


BEFORE long there will be some legislation on caravans. 
In November, 1958, the MINISTER OF HOUSING AND LocAL 
GOVERNMENT asked Sir ARTON WILSON to investigate the 
nature and extent of the problems which arise in connection 
with caravans used as residences, the underlying causes of 
these problems and the views of those concerned. Sir Arton’s 
report has now been published (H.M.S.O., Cmnd. 872, 5s.). 
It appears to be agreed, though reluctantly in some quarters, 
that residential caravanning is here to stay, at any rate for 
some years to come, and had better be dealt with positively 
rather than negatively. It is also widely agreed that there 
should be some effective and wide-ranging control under 
public health legislation together with a_ considerable 
strengthening of the powers contained in the Town and 
Country Planning Acts. There has been a great deal of 
litigation on the subject in recent years and the present state 
of the law, in the fields both of public health and of planning, 
is clearly unsatisfactory. In particular the local authority 
associations would like to be able to serve enforcement 
notices without waiting for the twenty days exemption period 
to expire and suggest that such a notice should be registrable 
as a local land charge and remain operative as a basis for 
immediate prosecution. They also suggest that the courts 
should be empowered to award a daily penalty for a period of 
contravention on first conviction, and not as at present only 
on a subsequent conviction, for a continuing offence. These 
are reasonable suggestions provided that for their part the 
local authorities are willing to concede that caravans both as 
permanent residences and for holidays are not intrinsically 
wicked. If reasonable provision is made for caravans we 
feel sure that the overwhelming majority of their users will 
not only tolerate, but even welcome, more stringent control. 


Action against the Police 


TAKING out a sum paid into court is normally a quiet 
proceeding and frequently a mutually satisfactory outcome of 
litigation, but there is some understandable public disquiet 
about the recent case of Garratt v. Eastmond, in which the sum 
of £300 has been paid out of court to the plaintiff in settlement 
of his claim against the defendant, who is a police officer. 
The costs remain to be taxed or agreed and the whole of the 
damages and costs will be paid out of public funds. We 
do not object to damages against a policeman being paid 
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out of public funds. Policemen are as liable to be sued as 
anyone in respect of acts or neglects in the course of their 
duties. It would plainly be wrong to leave policemen to 
pay damages out of their own pockets merely because they 
are not technically in the employment of the police authority. 
On the other hand, it appears to us that the public interest 
demands that in a case like this there should be some more 
explanation. By a curious quirk of the constitution the 
Home Secretary is answerable in Parliament for the actions 
of metropolitan police officers although not for those of 
other police forces. We think that he should not shelter 
behind the Commissioner. 


Doctors and the Speed Limit 


SECTION 3 of the Road Traffic Act, 1934, stipulates that 
the provisions of any enactment imposing a speed limit on 
motor vehicles shall not apply to any vehicle on an occasion 
when it is being used for fire brigade, ambulance or police 
purposes, if the observance of those provisions would be 
likely to hinder the use of the vehicle for the purpose for 
which it is being used on that occasion, but this statutory 
provision does not apply to a vehicle used by a doctor. In 
a recent case at Accrington the magistrates were asked to 
decide whether a doctor was justified in exceeding the speed 
limit because he was attending an emergency case, a woman 
with a haemorrhage. The court held that the doctor was 
not justified in exceeding the speed limit and the chairman, 
Alderman W. BROTHERTON, said: “‘ Every day doctors must 
be using the roads to attend urgent cases, and in our view 
it is wrong to put them above the law in this respect.”” There 
can be no doubt that this decision was correct in law, but 
there are those who think that it should be a defence for a 
doctor to show that he was attending an emergency case. 
It seems to us that it could be contended that there are 
circumstances in which it is as necessary for a doctor as for 
an ambulance to proceed to a patient with the utmost haste. 


Castration as Cure ? 


THE current issue of the Medico-Legal Journal contains an 
interesting article on castration for sexual offenders. It 
recalls that in R. v. Cowburn (1959), The Times, 12th May, 
the Lorp CHIEF JUSTICE said in the Court of Criminal Appeal 
that it was impossible for the court to put the appellant 
on probation, or reduce the sentence, on condition that he 
subjected himself to hormone treatment, because such a 
condition could not be enforced. As to the carrying out of 
an operation in prison with the prisoner’s consent, what 
took place in prison was no concern of the court and the court 
would give no direction in the matter even if it were empowered 
to do so. The article states that the results of surgical 
castration are not predictable and points out the difficulties 
concerned with applying hormone treatment. Under Danish 
law some sexual offenders are offered castration and_ the 
experience of the Asylum for Psychopathic Criminals, at 
Herstedvestor, in this connection is described. The article 
asserts that while the Danish results in chosen cases have 
been promising, the too ready use of castration could hinder 
the development of such methods as hormone treatment, 
psychotherapy or institutional regimes. An appeal is made 
for more research on sex crimes in this country and _ for 
consideration to be given to the establishing of an institute 
similar to the one at Herstedvestor. 
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** GUNNING ” FOR EXECUTORS 


PERSONS with grievances against an executor (which term 
in this article includes an administrator) may perhaps in 
a general way be grouped as follows : (a) a wife or dependant, 
or (b) a former spouse, who have not been adequately provided 
for by the deceased ; (c) a beneficiary waiting for his legacy 
or share, and (d) a creditor waiting for payment of his debt. 
What sort of advice can be given to them ? 


This article is not much concerned with groups (a) and (d), 
because everybody knows that apart from statute there is 
nothing to prevent a testator from doing as he pleases with 
his estate. The Inheritance (Family Provision) Act, 1938, 
as amended by the Intestates’ Estates Act, 1952, also a 
well-known tract of law, must be consulted for the assistance 
of (a) and the recent Matrimonial Causes (Property and 
Maintenance) Act, 1958, which contains provisions similar 
to those of the 1938 Act just mentioned, is the only hope 
of (d). 

Dissatisfied beneficiaries 


Groups (c) and (d) are, in consequence, our main interest. 
Taking dissatisfied beneficiaries first, there are, in general, 
the following courses open to them. First, they can demand 
an account (Thompson v. Dunn (1870), L.R. 5 Ch. 573) at 
their own expense (Re Bosworth; Martin v. Lamb (1889), 
58 L.J. Ch. 432). If this is not forthcoming or is unsatis- 
factory, a relatively cheap and simple remedy is to apply to the 
Chancery Division of the High Court by originating summons 
under r. 2 of the Judicial Trustees Rules, 1897) for an order 
appointing a judicial trustee to act either with or in place of 
the tiresome executor. Under s. 1 of the Judicial Trustees 
Act, 1896, the court has a discretion, on application by, 
inter alia, a beneficiary, to appoint a fit and proper person 
to be trustee of the estate either to act jointly with the 
executor or, if sufficient cause is shown, in place of him. 
It will be noted that as the court’s power is discretionary 
the beneficiary cannot get an appointment as of right; he 
must show grounds for it (Re Ratcliff [1898] 2 Ch. 352). 
He must nominate, in his application, a suitable person for 
the office (a bank can be appointed: Re Cohen ; Cohen v. 
Cohen (1918), 62 Sol. J. 682) or, if he has no particular favourite, 
he can apply for an official of the court to act (s. 1 (3) of the 
Act, and rr. 4 (1) (0) and 7 of the Rules, supra). The court 
has power to order remuneration of the judicial trustee out 
of the estate (s. 1 (5) of the Act, and rr. 17 to 19 of the Rules, 
supra). His duty will be to wind up the estate as quickly as 
possible. 

Administration action 


The alternative general remedy—we shall come to particular 
cases later—is to start an administration action, the advantage 
of which is this. If the beneficiary succeeds in getting an 
order for administration, the executor cannot deal with or 
manage or distribute the estate without the court’s consent 
(Re Furness ; Wilson v. Kenmare [1943] Ch. 415) ; nor can 
creditors or other beneficiaries take proceedings against the 
estate (Re Barratt ; Whitaker & Co. v. Barratt (1889), 43 Ch. D. 
70) ; the estate, in other words, comes under the protection of 
the court. (Further effects on creditors are mentioned below.) 
The court, however, is not obliged to order administration 
if the dispute can be determined without it (R.S.C., Ord. 55, 
r. 10; see, for an example of the use of this discretion, Re 
Gyhon ; Allen v. Taylor (1885), 29 Ch. D. 834); or, if the 
protection of the estate is necessary but the expense of the 
usual accounts and enquiries is not, the court may make 


an administration order but forbid proceedings thereon 
without the judge’s personal leave (R.S.C., Ord. 55, r. 10a). 
(When an administration order is made, the usual course 
is to proceed on it by summons before the master: R.S.C., 
Ord. 15 ; Ord. 33, r. 2.) The disadvantage of an administra- 
tion action is that it is expensive (one is inclined to say very 
expensive), slow, complicated and tedious. 

However, assuming there is courage still to proceed, the 
next point is to decide which of two kinds of administration 
action to begin. One kind is started by writ and heard, 
usually after complicated interlocutory steps, in open court ; 
the other is started by originating summons and dealt with in 
chambers. The first type is appropriate if the dispute raises 
a difficult point of law or focuses on some specific breach of 
trust or devastavit ; or the beneficiary seeks an account on 
the footing of the executor’s wilful default. 

The difference between an order for a common account 
and one for an account on the footing of wilful default was 
described by Kindersley, V.-C. in Partington v. Reynolds 
(1858), 4 Drew. 253, thus : the former “‘ is [an order] compelling 
{the executor] to account only for what he has received of the 
testator’s or intestate’s estate: the other is [an order] 
compelling him to account not only for what he has received 
but also for what he might, without his wilful neglect and 
default, have received. These are two perfectly different 
forders]. The one supposes no misconduct, the other is 
entirely grounded on misconduct. The ordinary [order] is 
. . . got by summons in chambers and the plaintiff proves 
nothing. For the other the onus of proof is on the plaintiff 
that the defendant has been guilty of wilful default.” For 
the latter, indeed, the plaintiff must prove, and should plead 
specifically, one instance of wilful default (see Re Wrightson ; 
Wrightson v. Cooke {1908)] 1 Ch. 789). 

Administration proceedings in chambers, on the other 
hand, are, as just noticed, suitable for obtaining an order 
(subject to the court’s discretion under Ord. 55, r. 10, supra) 
for administration and a common account. The form of 
order is worth studying (see R.S.C., App. L., No. 28a). It 
may not be so tame as Kindersley, V.-C.’s remarks, supra 
possibly imply. ‘“‘ On taking the common accounts of their 
receipts, executors can properly be, and are often, charged 
with a devastavit arising on the accounts themselves. On 
taking their accounts, they stand charged with their receipts : 
and if they seek to discharge themselves by unlawful payments, 
their discharge is disallowed. Further, if on taking the 
accounts it appears that the executors have improperly 
retained balances in their own hands, they are liable to be 
charged interest on the balances, although no such charge is 
raised on the pleadings . . . the charge of interest when it is 
made by the court rests upon the foundation of a devastavit”’ 
(per Chitty, L.J., in Re Stevens ; Cooke v. Stevens {1898} 
1 Ch. 162, at p. 172). 

In a case where no or insufficient accounts have been 
rendered by the executor the court has power, instead of 
directing the usual accounts and inquiries, to order the 
application to stand over for a certain time to enable the 
executor in the meantime to render a proper account, with an 
intimation that, if this is not done, he may be made to pay the 
costs of the proceedings (R.S.C., Ord. 55, r. 10A (a)). Other 
details of procedure in administration actions, whether by 
writ or by originating summons, are too many for considera- 
tion in this article, but it is hoped that enough has been said 
to give some general guidance. 
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Examples 

It might now help if we try to classify grievances a little 
more precisely and attempt to apply—not dogmatically, and 
at the risk possibly, in some instances, of being a bit “ obvious ”’ 
—the right remedy. (Clearly, in practice cases may not fall 
exactly within the following categories. Also we _ shall 
assume in each case that correspondence between the bene- 
ficiary and the executor has revealed, to some extent at least, 
the cause of the trouble and that the usual pre-litigation 
requests and warnings have been unfruitful.) 


(1) A specific legatee complains that he has not received the 
gift left to him.—If the executor has assented to the gift 
(i.e., does not require it for paying debts and liabilities of the 
estate) but will not part with it, he can be sued in detinue 
(Barton’s Case (1677), 1 Freem. K.B. 289: and see Re 
Culverhouse ; Cook v. Culverhouse [1896] 2 Ch. 251). If 
he has wrongfully parted with the property in question he 
can be sued for devastavit. If the executor contends that 
he had to sell the property to pay debts, etc., of the estate, 
an order for administration and at least a common account 
may also be necessary. 

(2) A pecuniary legatee is tired of waiting for his legacy or 
a residuary legatee feels likewise about his share.—If there is no 
satisfactory explanation, an application should be made for 
the appointment of a judicial trustee. 

(3) A (vesiduary) legatee complains of mis-management of the 
estate—The right course depends, one suggests, on how far 
the mis-management has gone. Proceedings in chambers for 
administration and a common account may suffice; but if 
there is evidence of wilful default or breach of trust an adminis- 
tration action by writ will be desirable. 

(4) A residuary legatee gets less than he thinks he should have 
got.—Provided there is evidence to ground it, an action by 
writ for administration and an account on the footing of 
wilful default would appear to be appropriate. 

(5) The executor refuses or fails to produce accounts.— 
Proceedings in chambers for administration and a common 
account are perhaps the surest course. The court will 
probably exercise its power under Ord. 55, r. 104 (a) mentioned 
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above. But the appointment of a judicial trustee, to save 
expense, might suffice. 


A creditor’s remedy 


As to group (d), a creditor has no power to apply for the 
appointment of a judicial trustee. An administration order 
will protect the estate in the way we have already noted 
and, in addition, it will prevent the executor from preferring 
creditors (Re Barratt, supra; though the court will not make 
an order solely for this purpose—there must be evidence of 
waste of assets: Re Harris ; Harris v. Harris, (1887), 56 L.J. 
Ch. 754); but the order will not determine the executor’s 
right to retain any debt due to himself (Richmond v. White 
(1879), 12 Ch. D. 361). On the other hand, the usual order 
for administration decrees, inter alia, payment of the testator’s 
debts and funeral expenses in due course of administration. 
This benefits all creditors and not only the plaintiff (Re Ross ; 
Wingfield v. Blair [1907] 1 Ch. 482). Apart from these points, 
the remarks made above about administration actions apply 
equally well to a creditor’s claim. If his reason for wanting 
to take action at all is a fear that the estate may be insolvent 
his better course is to petition for the estate to be administered 
in bankruptcy under s. 130 (9) of the Bankruptcy Act, 1914 
(Re Bradley ; Bradley v. Barclays Bank, Ltd. [1956] 3 All 
E.R. 113). 

Following the assets 

Finally, if the pressure brought upon an executor proves 
to be unfruitful, there still remains the right, exercisable by 
both a beneficiary and a creditor, to follow assets which 
have been wrongfully or mistakenly distributed to volunteers 
(Administration of Estates Act, 1925, s. 38, and the principles 
discussed in Re Diplock’s Estate ; Diplock v. Wintle [1948] 2 All 
E.R. 318). This remedy, being equitable, is discretionary 
and may therefore not be available to a person seeking to 
use it if his own behaviour has not been satisfactory (see, e.g., 
Blake v. Gale (1886), 32 Ch. D. 571). 

All told, the reader may agree that the area of law and 
practice ranged over in this article is “‘ pretty horrid.” 

B. S. Ker. 


THE MENTAL HEALTH ACT, 1959 


On 6th October there came into operation those provisions of 
the Mental Health Act, 1959, which abolished the provisions 
of the Lunacy Act, 1890, preventing the admission of mentally 
ill patients into hospitals and nursing homes without powers 
of detention. Although this is only a small beginning, an 
interval of only twenty-eight months between publication of 
a Royal Commission’s report and the commencement of even 
a part of an Act incorporating substantially all the commis- 
sion’s recommendations is something of a _ legislative 
phenomenon. When the Act is as revolutionary as this 
Mental Health Act, such despatch does credit to all concerned 
and encourages a renewal of faith in democracy. 


As we have already published two articles on the Mental 
Health Bill (pp. 99 and 123, ante), it would be superfluous 
to deal with the whole of the Act, but there have been a few 
important changes and some comments may be made on the 
legislation as a whole. The provisions relating to the 
correspondence of patients are retained; indeed, additional 
powers are given to the responsible medical officer to with- 
hold from posting any postal packet which is “defamatory of 


other persons (other than persons on the staff of the hospital)- 


or would be likely to prejudice the interests of the patient.” 
[his addition does nothing to alleviate the doubt previously 
expressed as to the desirability of giving the medical 
authorities power to censor outgoing letters; it would 
not seem very difficult to establish that any rude remarks 
about the medical staff would be “likely to prejudice 
the interests of the patient,’ and the patient’s right to 
complain about ill-treatment might well be restricted by an 
unscrupulous officer. 


The Act makes the duration of authority for detention or 
guardianship renewable for two-yearly periods—not three, 
as in the Bill—and there are considerable changes in ss. 52 to 54 
relating to the powers of the county court to transfer the 
powers of the “nearest relative’”’ of the patient. Under 
s. 56 the Minister is given wide powers, not hinted at in the 
Bill, to make regulations relating to compulsory admission 
to hospital and guardianship ; such regulations as are made 
under this section will demand careful scrutiny as they may 
alter considerably the application of Pt. IV of the Act. 
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Apart from minor modifications the Act embodies Pt. V 


of the Bill in its entirety. This Part contains the provisions 
for medical treatment to be ordered by the courts in place of 
punishment in certain cases. One change is in the wording 
of s. 60 (1), which defines the powers of the courts to order 
admission to hospital or guardianship. This now reads :— 


60.—(1) Where a person is convicted before a court of assize 
or quarter sessions of an offence other than an offence the 
sentence for which is fixed by law, or is convicted by a 
magistrates’ court of an offence punishable on summary 
conviction with imprisonment, and the following conditions 
are satisfied, that is to say: 

(a) the court is satisfied, on the written or oral evidence of 

two medical practitioners (complying with the provisions 
of s. 62 of this Act)— 

(i) that the offender is suffering from mental illness, 
psychopathic disorder, sub-normality or severe sub- 
normality ; and 

(ii) that the mental disorder is of a nature or degree 
which warrants the detention of the patient in a 
hospital for medical treatment or the reception of 
the patient into guardianship under this Act ; and 

(b) the court is of opinion, having regard to all the circum- 

stances including the nature of the offence and the 
character and antecedents of the offender, and to the 
other available methods of dealing with him, that the 
most suitable method of disposing of the case is by means 
of an order under this section ; 





[Vol. 103] 885 


the court may by order authorise his admission to and detention 
in such hospital as may be specified in the order or, as the 
case may be, place him under the guardianship of a local 
health authority or of such other person approved by a local 
health authority as may be so specified. 


In the Bill, the mental disorder in s. 60 (1) (a) (ii) was 
defined as one “of a nature or degree which renders him 
suitable to be detained in a hospital for treatment or to be 
received into guardianship.” Under the Act, the disorder 
must “‘ warrant ”’ detention, and for ‘‘ medical ”’ treatment 
it is difficult to see what other sort of treatment could have 
been envisaged, but no doubt there is some good reason for 
the limiting word. 


It will be interesting to see how this Part of the Act will 
be applied by the courts; whether it will ossify into a 
monument to the idealism of the Legislature or will lay the 
corner-stone of one of the most valuable of all modern penal 
reforms, depends on the attitude of both the judiciary and the 
psychiatrists. The difficulties have already been discussed, 
but, until this Part of the Act has been in operation for some 
years, it will not be possible to say how far they can be over- 
come by the undoubted goodwill which has greeted this 
legislation in enlightened legal and medical circles. 


MARGARET PuXON. 


A WILL OF ONE'S OWN-—II 


A Last will and testament is only “ last ”’ until it is superseded, 
and we call it a “ will and testament ”’ because at one time 
in our history legal terms could only be understood by every- 
one if they were expressed in words of both Germanic and 
Norman origin. For this reason we have “ let and hindrance’’, 
“ give and bequeath ”’ and many other time-wasting couplets, 
much as the notice boards in Belgium have to be written in 
both Flemish and French. Our Norman-French conquerors 
are now fairly well at home here, and the time may have 
come when we can venture to use the word Will by itself. 


Our new form of will, then, has a simple heading, and in 


the rest of this article we suggest some introductory clauses 
with a few notes on their use. 


Form of will 


WILL OF HENRY JONES OF THE TOWERS, BARCHESTER, 
MASTER PRINTER. 
Dated 1st October, 1959. 

1. I revoke any previous wills. 

2. My wife and my brother John Jones will be my 
executors and trustees. My son William will also be an 
executor and trustee when he is twenty-one, and if he 
becomes twenty-one after I die he will be a trustee whether 
he has acted as executor or not. 

3. I wish my body to be used for scientific research. 

4. I wish my eyes to be used for corneal grafting. 

5. I wish my body to be cremated [after it has been used 
for scientific research]. 

6. I give my wife all my personal and household 
belongings including my car. 

7. I give these legacies :— 

(a) £100 to each of my nephews and nieces. 

(6) {50 to Thomas Smith if he is still working for me 
when I die. 

(c) £50 to the Blank Charity. 


to 


8. I give my sister Jane Jones an annuity for life of £100 
[an annuity for life equal to £100 after income tax has been 
deducted at the standard rate]. 

9. I give my sister Mary Jones enough money for her 
to buy, when I die, a Government annuity for life of £100. 

10. My wife is not to receive any benefit from my will 
until she has made a covenant with my sister Rose Jones 
to pay her an annuity for life of £100. 

11. My trustees can deal with any annuities I have given 
by either of these methods, whichever they think better : 

(a) they can put aside as much of my money as they 
think sufficient to pay the annuity either out of income 

or income and capital combined. , 

() they can buy an annuity from the Government or 
from an insurance company. 


Notes 


1. A revocation clause is sometimes omitted on the ground 
that the new will automatically revokes the old. On the 
whole, it is better to use a simple revocation clause in case 
any doubt arises about the new will disposing of the whole of 
the estate. If this were to happen it would usually be prefer- 
able for anything undisposed of to pass on intestacy rather 
than under a former will. There is no possible advantage 
in mentioning “testamentary instruments heretofore made 
by me”’. 

2. The testator often wants to appoint a child to be executor 
and trustee when he is twenty-one. Most precedents do not 
distinguish clearly enough between the two offices in a case 
like this. If the child reaches twenty-one before the adminis- 
tration is complete he can apply to be added as executor ; 
if he reaches twenty-one later the appointment as trustee 
can take effect as a separate matter. There is no need to 
say “hereinafter called my trustees,’’ unless the will is a 
very complicated one referring to other sets of trustees. In 
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the ordinary case later mention of my trustees or my executors 
could not possibly be misconstrued. 

3. Testators often show great interest in the various ways 
of disposing of their bodies. By writing to H.M. Inspector 
of Anatomy, Ministry of Health, London, W.1, one can obtain 
a memorandum about gifts of bodies for anatomical examina- 
tion, with the forms of notice and medical certificate required 
by the Anatomy Acts, 1832 and 1871, and an official paid 
envelope for use when the gift falls in. It is useful to have 
some forms handy and to place a set with the will for the 
help of the executors. Under s. 8 of the 1832 Act a written 
request left by the dead man is binding on the executors 
unless the nearest relative objects. 

4. The authority for gifts of eyes is the Corneal Grafting 
Act, 1952, and in this case the executors may act on a written 
direction but are not obliged to. The removal of eyes has to 
be carried out very quickly and some warning to the executors 
is advisable. The whole question of gifts for dissection and 
corneal grafting is delightfully dealt with at 98 Sor. J. 19 
(9th January, 1954). 

5. A direction for cremation is not in any way binding, 
but merely gives the executors a lead. On the other hand, 
a direction against cremation is effective to prevent it taking 
place. The procedure and forms are to be found in the 
Cremation Regulations, S.R. & O., 1930, No. 1016. <A testator 
who believes in both dissection and cremation can combine 
the two; if nothing special is said what remains after dis- 
section will be buried, and the Professor of Anatomy who 
receives the bodyis responsible forcertain formalities, including 
a service conducted by a clergyman of the faith professed by 
the dead man during his lifetime. 

6. It is usually better to give the “ personal chattels ”’ to 
the wife outright, because probate values are low and a settle- 
ment of transient property is a nuisance to the trustees. 
Only in the case of very large estates is it worth settling the 
personal chattels in order to take advantage of the surviving 
spouse exemption from estate duty on the second death. 
If this 7s done, the will can say that the trustees will not be 
responsible for the chattels and need not make inventories 
or see to insurance. The very simple wording of this clause 
is thought to be sufficient to cover everything a testator 
normally wants to leave to his wife. In view of the decision 
in Re White ; White v. White [1916| 1 Ch. 172, the reference 
to the car is unnecessary, but it serves as a reminder to a 
testator who might not expect a car to pass under the general 
words. Still less would he expect a yacht to pass, and if he 
has one his attention should be drawn to Re Chaplin ; Royal 
Bank of Scotland v. Chaplin [1950) Ch. 507. 

7. The words “ free of duty” are habitually added to 
legacies by draftsmen who fear they may wake up one morning 
and find that legacy duty has not been abolished after all. 
The only effect of these words to-day is to avoid the legacies 
bearing estate duty, if they happen to be payable out of 
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realty which bears its own duty. Since this is a rare case 
there is no justification for indiscriminate directions that 
legacies are to be free of duty. 

8. Annuities are things to avoid altogether if possible, for 
the following reasons :— 

(a) If the annuity has to be made up out of capital of 
the estate, the whole of it is nevertheless taxed as income 
in the hands of the annuitant (Cunard’s Trustees v. Inland 
Revenue Commissioners [1946] 1 All E.R. 159). 

(b) If the annuity is payable out of the estate there may 
be a claim for duty on the death of the annuitant (s. 2 (1) (4) 
of the Finance Act, 1894). 

(c) The relief from estate duty in respect of certain small 
annuities under s. 15 (1) of the Finance Act, 1894, does not 
apply to annuities given by will. 

(d) Section 27 of the Finance Act, 1956, which exempts 
from tax the capital element of a purchased annuity, does 
not apply to annuities purchased by executors in pursuance 
of a direction in a will. 

If, in spite of these difficulties, a testator really wants to 
leave annuities very careful consideration has to be given 
to the best method. The words in brackets in the form 
provide a tax-free annuity without involving the annuitant 
in repayments to the trustees (Re Jones; Jones v. Jones 
(1933| Ch. 842). If no reference is made to standard rate of 
tax the annuitant may be caught by the decision in Re Pettit ; 
Le Feévre v. Pettit 1922) 2 Ch. 765, and be compelled to reclaim 
tax in respect of his personal allowances and hand it over to 
the estate. There is no need to say “ for the time being in 
force,” because standard rate cannot mean anything else. 

9. This type of gift enables the annuitant to obtain the 
benefit of s. 27 of the Finance Act, 1956. Of course, it also 
enables him to draw a lump sum from the estate and omit to 
purchase an annuity with it, and is therefore not satisfactory 
if the beneficiary is shrewd as well as spendthrift. 

10. An annuity secured by a personal covenant imposed on 
a beneficiary is not charged on the estate, and no claim for 
duty arises on the death of the annuitant. This is the best 
way of avoiding one of the disadvantages of annuities if there 
is a suitable beneficiary to give the covenant. In this case 
it is imposed on the wife, which is not altogether satisfactory 
unless she is much younger than the annuitant. When the 
residue is given oh discretionary trusts, it is difficult to find 
a beneficiary who can be asked to make the covenant. 


11. This clause gives the trustees power to provide for an 
annuity, such as that given to Jane, by either of the usual 
methods. Precedents for power to set aside a fund commonly 
say that it must be sufficient at the time of appropriation to 
pay the annuity out of income, but this restriction is not 
advisable because there may be a very good reason for setting 
aside a somewhat smaller fund and relying from the start on 
recourse to capital. 


(To be continued) PHILIP LAWTON. 





LEGAL AID AREA COMMITTEE: APPOINTMENTS 


Mr. NorMAN M. INGLEDEw, solicitor, of Cardiff, who has the 
unique distinction of serving as chairman of No. 5 (South Wales) 
Legal Aid Area Committee since the inception of the legal aid 
scheme in 1949, has retired from the chair. He will, however, 
remain as an ordinary member of the Committee. He will be 
succeeded by the former vice-chairman, Mr. T. B. WALKER- 
Jones, solicitor, of Swansea. Mr. Epwarp RoBeErts, solicitor, 
of Dowlais, has been appointed vice-chairman, 


Honours and Appointments 


Mr. Iror BowEN Lioyp, Q.C., has been appointed a judge of 
Willesden County Court. 


Mr. JoHN CONSTANTINE Puipps has been appointed a metro- 
politan magistrate. 


Mr. JocELyN Epwarp Satis Simon, Q.C., M.P., Solicitor 
General, has been knighted, 
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Law Reform Series 


UNSATISFACTORY SECTIONS OF THE SALE OF 
GOODS ACT, 1893 


REFORM OF SECTIONS 11 (1) (c), 34 AND 35 REQUIRED 


On one reading of the Sale of Goods Act, 1893, there appears 
on the one hand to be no right to reject specific goods and, 
on the other, a right to reject unascertained goods until such 
goods are accepted. However, cases and articles seem to 
serve only to emphasise the confusion in this branch of the 
law and the ambiguities which are apparent in what is said 
to be one of the best drafted of our statutes. It may still 
be possible to make the law clear and fair by judicial decision. 
But there is a danger of new decisions being just so much more 
meat for the academic argument which is out of place as a 
gloss on an Act which was intended to be a concise code for 
the guidance of the man of commerce. 

Courts appear to look kindly on the right to reject goods 
which are the subject of a contract of sale. The cases of 
Vigers v. Sanderson Bros. [1901] 1 K.B. 608, and recently 
McDougall v. Aeromarine of Emsworth, Ltd. (1958) 1 W.L.R. 
1126, are examples of the courts construing a clause, arti- 
ficially speeding the passing of property, against the seller so 
as to give a right to reject the goods. As specific goods can 
be sold by description, or in these days often in opaque 
packing, so that there is no reasonable chance of examination 
before the sale, there is little justice in making a distinction 
between specific and unascertained goods once the principle 
of the right to reject is admitted. 

This outline of the main difficulties is an attempt to show 
that here is a branch of the law in which an amending Act 
is urgently required. As early as 1951 Mr. J. C. Smith 
concluded an article (1951, Modern Law Review, p. 173) with 
a plea that s. 11 (1) (c) of the Sale of Goods Act, 1893, be 
amended so that the right to reject either specific or unascer- 
tained goods should depend on acceptance. There are strong 
reasons for adopting his suggestion. 


Section 11 (1) (c) 

At the present time there is a provision in s. 11 (1) (c)* 
which means that there is a right to reject unascertained 
goods until they have been accepted and specific goods only 
until the property has passed unless, in either case, there is 
an express or implied term to the contrary. If one turns to 
s. 17 to find out when property is to pass in a contract for 
the sale of specific goods, then one discovers that it is to 
pass as soon as the parties intend it to pass. There are 
tules for ascertaining the intention of the parties in s. 18, of 
which r. 1 states that ‘‘ Where there is an unconditional 
contract for the sale of specific goods, in a deliverable state, 
the property in the goods passes to the buyer when the con- 
tract is made, and it is immaterial whether the time of 
payment or the time of delivery, or both, be postponed.” 
It seems natural to construe these sections in the sense that 
there is virtually no right of rejection in the case of specific 
goods, unless there is a condition precedent to the contract, 
i.e., reading “‘ unconditional ’’ in the same sense as ‘‘ absolute ’’ 
ins, 1 (2). 

There have been cases which intimate that this is not a 
correct construction of these sections. The first of these cases 


ee ——— — ——_ = —— ———— ——- —_ 
* All references are to sections in the Sale of Goods Act, 1893. 


is Varley v. Whipp (1900) 1 Q.B. 513, which was an action to 
recover £21, the price of a second-hand reaping machine. 
The machine was not at the time of the contract the property 
of the seller and was in a distant town, so the buyer had no 
choice but to rely on the seller’s description of the machine 
as “nearly new.’”’ Channell, J., gave the main judgment of 
the court and held that there was a right to reject the goods 
(which had already been returned to the seller) as the property 
could only pass when the goods were accepted. Channell, J., 
noted that the goods were specific goods and yet he said, 
at p. 517: “Section 18 does not apply ; the only clause in 
that section which could possibly apply would be r. 1, but I 
do not think that this was an unconditional contract for the 
sale of specific goods.’’ But there was nothing in the contract 
which was in the nature of a condition precedent. There was 
merely the statutory implied condition that the goods should 
correspond with their description. Yet he decided that the 
general rule, giving the intention of the parties as the test 
for the passing of property, was the operative one (s. 17) ; 
and in the circumstances of the case before him he held that 
the property passed on acceptance. There was the added 
point that the goods were future goods and so the first contract 
could have been no more than an agreement to sell (s. 5) 
which could obviously not have passed the property in the 
goods. Channell, J., clearly had s. 18, r. 5 (which deals with 
the appropriation of unascertained and future goods to the 
contract), in contemplation when he said (at p. 517) that there 
could have been no passing of property when the machine 
was put on rail because it did not agree with the description. 


Leaf v. International Galleries 

The case of Leaf v. International Galleries {1950 2 K.B. 86 
is much more difficult. The subject-matter of the contract 
of sale was a picture which was agreed upon at the time 
of the contract and there was no doubt that it was specific 
goods. The buyer was in fact attempting to rescind the 
contract of sale, but in giving his reasons for refusing this 
Denning, L.J., said that the weak right of rescission for 
innocent misrepresentation would be lost if the strong right 
of rejection for breach of condition had been lost and this 
was lost because the goods had been accepted. This judgment 
is unsatisfactory in many respects; in particular —as 
Mr. Wedderburn has pointed out (Sutton & Shannon, 
Contract, 5th ed., p. 202 (m))—this argument seems to bi 
incompatible with the main argument that Denning, L.]., 
was putting forward, i.e., that there is no automatic loss of 
the right to rescind for innocent misrepresentation if the 
contract has been executed (although indeed there is no 
definition of the word “ executed’). The other members 
of the court were more restrained in their language, but if 
these obiter dicta are correct then it is necessary to read 
unconditional’ in s. 18, r. 1, as meaning subject to no 
condition—otherwise there seems to be no way in which 
acceptance could possibly be relevant. 


“e 


This reasoning could obviously also apply to Varley v. 
Whipp. The difficulties of making s. 18, r. 1, bear the above 
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construction were pointed out by Mr. Smith in his article 
(op. cit., p. 180), ie., the rest of s. 18 would serve to speed 
up instead of slowing down the passing of property and 
r. 1 would be meaningless, for when could one say that a 
contract was unconditional so that property would pass at 
the time the contract was made? However, one wonders 
why the word “ unconditional ’’ was used if what was meant 
by it was “ absolute.” 

These cases are, however, far from being conclusive as to 
how s. 18, r. 1, should be construed. Varley v. Whipp was 
concerned with future goods (Channell, J., clearly implied 
that this was relevant in his judgment). But even if this 
could not be accepted the case could be overruled by the 
Court of Appeal, perhaps by holding that specific goods 
could not be sold by description. Theremarksof Denning, L.J., 
were definitely obiter dicta—but the decision could hardly 
be said to be per incuriam (see P. S. Atiyah, 1959, Modern 
Law Review, p. 76) as he specifically mentions s. 11 (1) (c) 
and cannot therefore be presumed to be giving his decision 
in ignorance of the statutory provisions. So it would be 
quite possible for the courts to admit only a very limited 
right of rejection for specific goods. Further development 
of the fundamental term doctrine would help them out of 
any really difficult situations. However, the whole trend 
of the judgments seems to be towards basing the right to reject 
on acceptance. There is nothing in the sections on acceptance 
which intimates that they are to apply to unascertained 
goods only, and therefore the mere amendment of s. 11 (1) (c) 
which was suggested earlier would make it clear that this 
concept was to apply to all types of goods. 


Sections 34 and 35 


If the tendency of the courts to make acceptance the 
criterion for the loss of the right to reject is to be accepted 
as the line of proposed legislation, then this far from perfect 
notion needs to be re-examined. As it is, after all, acceptance 
of delivery, the wording of s. 35 is hardly happy as it talks 
of the right to reject being lost if there is an act inconsistent 
with the ownership of the seller—this at a time when it is 
more than likely that the property in the goods will have 
passed to the buyer, e.g., by the delivery of the documents of 
title to the goods or by the unconditional appropriation of 
the goods to the contract under s. 18, r. 5. If property has 
passed, an act inconsistent with the reversionary ownership 
of the seller, which arises if the goods are rightfully rejected, 
constitutes an acceptance. It is clear that there can be 
such an act before there has been a chance to exercise the 
right of examination of the goods under s. 34: see the case 
of Hardy v. Hillerns '1923) 2 K.B. 490, where the buyers 
sub-sold and delivered part of a cargo of wheat before they 
discovered that the wheat was of an inferior quality. It 
was held that they had lost their right of rejection, even 
though a reasonable time for the examination of the goods 
had not elapsed. It is, however, provided in s. 35 that for 
the non-voluntary forms of acceptance there must be delivery. 
But this causes difficulty if there is a notional delivery of the 
goods, e.g., by document of title or as in the case of Ruben 
v. Faire {1949) 1 K.B. 254. In this case the buyer of some 
rubber sheeting telephoned the seller and asked him to 
deliver the goods to the sub-purchaser. The seller did so 
but when the goods arrived it was found that the rubber 
sheeting was defective. It was said that there was a 
substituted place of delivery at the seller’s place of business 
and therefore the sale and onward transmission was an 
acceptance of the goods. But it is still not clear what 
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constitutes an act inconsistent with the ownership of the 
seller, so no one knows whether the sub-sale alone will suffice 
as an acceptance or whether there must be an onward trans- 
mission of the goods as well. Any proposed legislation 
should therefore provide that the inconsistent act can only 
take place after actual delivery of the goods and not the 
documents of title (see Kwei Tek Chao v. British Traders and 
Shippers, Ltd. [1954| 2 0.B. 459), and after there has been a 
reasonable chance for the examination of the goods as long 
as the goods can be produced at the place of delivery in 
exactly the same condition as that in which they were delivered 
(e.g., with no third party rights over them) within a reasonable 
time—so that the seller can collect them (s. 36). 

The remedy of rescission has been used in an attempt to 
avoid the difficulties in the law. However, it seems from 
the Leaf case and the recent decision of Long v. Lloyd (1958 
1 W.L.R. 753, that the answer to these problems is not to be 
found by resorting to equity. In these two cases the question 
of whether it is possible to have rescission of an executed 
contract of sale for innocent misrepresentation was left open. 
But in Leaf’s case there was a strong equity on the side of 
the seller (the buyer had kept his painting for five years) 
and one wonders if the decision might not have been different 
if the facts had been otherwise, especially if the court had 
taken the view that as the goods were specific there was no 
right of rejection from the time when the contract was made. 
But in Long v. Lloyd the buyer of a lorry attempted to rescind 
the contract a few days after he had completed the contract. 
In those few days he had thoroughly examined the lorry 
and found serious defects. In a judgment which brilliantly 
avoids any major issues the court said that there may or 
may not be any right to rescind, but if the possibility existed 
there could be no rescission on the facts before them. The 
court based itself on the judgments in Leaf v. International 
Galleries and quoted Denning, L.J., but did not give all his 
arguments. The only conclusion to be drawn from this 
case is that any right to rescind, if it exists, is lost on 
acceptance. 

Clarity required 

Any reforming legislation must make the position clear. 
If the “‘ strong right of rejection” is to exist up to the time 
of acceptance, in all cases the right to rescind (until the goods 
are accepted) would only be of use if the representation 
amounted to something less than a condition. If, however, 
it were attempted to say that for a breach of condition one 
may reject up to the time of acceptance, but for a breach 
of warranty the remedy is rescission it would make nonsense 
of the distinction between the two types of term. This may 
not be a bad thing, for the present distinction is arbitrary, 
e.g., the defect in the rubber sheeting which the buyer 
attempted to reject in Ruben v. Faire could have been easily 
rectified—but it was a breach of condition. However, if the 
representation was a term of the contract, surely the other 
adequate remedies provided by the Sale of Goods Act would 
be a bar to any court favourably exercising its discretion 
(see Lord Evershed, M.R., in Leaf v. International Galleries 
at p. 94). If the representation did not even amount to 4 
warranty it seems unfair to have a better remedy than if the 
representation were a term of the contract. Therefore any 
new legislation, if it protects the right of rejection by allowing 
it to be exercised up to the time of acceptance for all classes 
of goods, should provide that there is to be no rescission of 4 
contract of sale. 

BARBARA LILLYWHITE, 
Lecturer in Law, University of Exeter. 
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County Court Letter 


THE COUNTY COURTS ACT, 1959 


THERE can obviously be no possible excuse for a poet laureate 
remaining mute in the face of some such event as a Royal 
Accession, and equally no county court contributor could 
possibly be excused for failing to write something about a 
new County Courts Act. Where the poet laureate scores, 
however, is that he can always find something appropriate 
to say, whereas the county court contributor may not be 
so lucky. Take, for instance, the case of the County Courts 
Act, 1959, which came into force on Ist October, 1959. It is 
essentially a consolidating Act combining the provisions of 
the County Courts Acts, 1934 and 1955, and the Administration 
of Justice Act, 1956 (with one or two oddments from other 
Acts) into a single statute. There the matter ends. In vain 
does one look for something new, vital or startling. At first 
sight, some old sections seem to have vanished—including, 
alarmingly, the one providing for registrars’ salaries—but they 
ultimately turn up in slightly different places and forms, 
but with fundamentally the same meaning. From _ the 
practitioner’s point of view, it is an “as you were” statute 
which could not be called exciting even by its best friend. 


‘ 


There are a few points worth noticing. The old arbitration 
section, s. 89, for instance, has become s. 92 and correspondingly 
the old reference section, s. 90, has become s. 93. The for- 
feiture section is now s. 191, and that strange section that 
prevents the landlord from suing you in respect of ale, 
porter, beer, cider or perry put on the slate once more appears, 
now numbered 199. Wines and spirits continue to be a 
different matter. 


The first real breath of novelty occurs in s. 201, the inter- 
pretation section. Here for the first time appear definitions 
of (a) ‘‘ judgment summons ” and (0) “ ship.’’ No doubt the 
omission of these from the 1934 Act will have been a sore 
trial in the past, and their inclusion now will bring much- 
needed relief to those concerned with (a) judgment summonses 
and (b) ships. 


The Rules to the rescue 


Had that been the end of it, this article would have been 
even duller than ever, but fortunately the Act was followed 
by the County Court (Amendment) Rules, 1959, which also 
came into force on Ist October. Though largely designed to 
tidy up the change-over from the 1934 Act to the 1959 Act, 
these rules contain points of substance and interest. Pausing 
to note that under rr. 4 and 6 money in court for the benefit 
of infants, persons of unsound mind, or widows (that 
ill-assorted legal trio), can now be invested as directed by 
the registrar with the leave of the judge, the first matters of 
real interest are two amendments to Ord. 11, r. 1, dealing 
with payment by the defendant within eight days of service. 
If payment in full is made with costs, or even if a smaller 
sum is paid and accepted, the court can now make an order 
for further costs if it thinks fit. 


Rule 7 varies the procedure to be adopted after a registrar 
has filed a report under the new s. 93, mentioned above. It 
is now for him to take steps to get the matter further 
considered, and a new provision deals with the determination 
of how the remuneration of the referee is to be paid. 

The new r. 8 makes two substantial amendments to Ord. 25. 
The first, to r. 8 of that Order, precludes a registrar from 
suspending or staying execution of a warrant issued out of 
another court. Clearly this is intended to eliminate the 
ambiguity that has previously existed as to which court 
should be asked to stay a warrant of execution on goods, 
the court issuing the warrant or that levying the execution 
It seems, however, that it could be argued that this prohibition 
also applies to warrants of committal; and this might lead 
to difficulties if the court issuing is remote from the court 
executing it. The second amendment is to para. (2) of 
r. 25 and deals with suspension of warrants by arrangement 
between the parties, abolishing the necessity for filing an 
authority to re-enter. 


Money matters 

Rules that deal with costs are always of more than passing 
interest, and in this case there are several. Costs on attach- 
ment of earnings orders, for instance, are dealt with in r. 10 
by the addition to Ord. 46, r. 17, of a para. (20) which states 
that they shall be at the rate provided for by Ord. 25, r. 66 (2) 
in respect of judgment summonses. The remuneration to 
expert witnesses under Ord. 47, r. 30, is also increased to 
five guineas for qualifying and ten guineas for giving evidence. 

Probably the most important new rule is r. 30, which deals 
with scale 2, 3 and 4 costs for preparing documents, including 
instructions to counsel. The latter are no longer allowed on a 
folio basis, but can be claimed at five to ten shillings on 
scale 2, five to twenty shillings on scale 3, and fifteen to thirty 
shillings on scale 4. In addition, it is now no longer necessary 
for a conference to be in chambers before it can be claimed 
under item 13, and an additional charge can be made under 
item 35 to cover the sum actually expended in telegrams and 
telephone calls. P 

Finally, r. 31 modifies Pt. II of Appendix D (dealing with 
the costs on a judgment obtained by default, admission and the 
like) to provide that the sum for costs to be included in the 
judgment shall be the amount shown in the table attached 
thereto plus the amount entered on the summons under 
Pt. I of that appendix, or (and this is the new part) the amount 
that would have been entered on the summons had it been 
fixed by reference to the scale eventually applicable. All 
of which is virtually incomprehensible until one refers to 
Appendix D. 

There now. Duty called, and the call has not remained 
unanswered. No poet laureate could possibly lay down his 
pen with greater relief at the completion of his inescapable 
task. The Act is dead ; long live the Act ! J. K. H. 





BUILDING SOCIETIES 
HousE PuRCHASE AND HousinaG Act, 1959 


The Prudential Investment Building Society and Otley 
Building Society have been designated for the purposes of s. 1 of 
the House Purchase and Housing Act, 1959. The latest list of 
building societies so designated was published at p. 838, ante. 


3 


DOUBLE TAXATION AGREEMENT: SWEDEN 
The Inland Revenue have announced that representatives of 
the Swedish Government have discussed with them in London 
the making of a double taxation agreement on death duties 
and the revision of the existing agreement on income tax 
Drafts have been agreed, but are subject to the approval of the 
Governments concerned. 
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DIARIST’S 


IN an article entitled ‘“‘ The Neighbour’s Tree ” in the Journal 
on 2nd October last (p. 771, ante), the learned author thereof 
considered the liability of A in the following two sets of 
circumstances :— 

(1) A bough of a tree growing on A’s land overhangs 
B's adjoining land and sheds its leaves in such a manner 
as to block a gutter or drain on B's land, which then 
overflows. 

(2) A’s tree does not overhang B’s land at all, but grows 
entirely within the boundaries of A’s land. The wind, 
however, blows the leaves from A’s tree over the fence 
into B’s land, and the same damage as in (1) above results. 


The learned author states that where A’s branch overhangs 
B’s boundary, that is a nuisance, which B can abate by cutting 
back the branch, and if damage is occasioned by such nuisance 
B will have his action on the case. The authority cited for 
this proposition of law is Lemmon v. Webb [1895}| A.C. 1, 
per Kay, L.J., at p. 24. It should perhaps be mentioned 
that the actual point decided was that B could cut back the 
offending branch without giving notice to A. The learned 
author goes on to say: “It is, therefore, clear that if leaves 
drop from the overhanging bough [on A’s land] and cause 
damage—for example, by blocking a gutter . . . which then 
overflows—[B] who suffers the damage has an effective 
remedy.” 

The liability of A to B in case (1) is thus established and 
from that point the learned author goes forward to consider 
case (2) and, after examining some cases, concludes that B 
does not have his action on the case. This conclusion, 
however, he doubts on the authority of Davey v. Harrow 
Corporation {1958} 1 Q.B. 60. 

This article will endeavour to show :— 

(y) that B does not have his action on the case in 
situation (1) ; and 

(z) that, even if he does, the cases aligned to establish 
liability on A in (2) do not do this. 


As to (y), B has to show that A is responsible, or can be deemed 
so, for an act indirectly causing physical injury to B’s land 
or substantially interfering with B’s use or enjoyment of the 
land whereby B suffers damage. Except in the type of case 
exemplified by Fay v. Prentice (1845), 1 C.B. 828, Nicholls 
v. Ely Beet Sugar Factory, Ltd. {1936| Ch. 343, and Leeds 
Industrial Co-operative Society, Ltd. v. Slack [1924] A.C. 851, 
actual damage must be proved. But the damage point apart, 
B must give proper evidence of numerous factors before a 
nuisance is made out in law, and if in the light of all the 
surrounding circumstances the court is of the opinion that A 
is responsible for an act indirectly causing physical injury 
to the land, or substantially interfering with B’s use or 
enjoyment thereof, it will find nuisance and on proof of 
damage B will succeed in his action. 

“ The gist of . . . nuisance . . . is the causing or permit- 
ting of a state of affairs [by A on his land] from which damage 
is likely to result,” per Jenkins, L.J. (as he then was), in 
Bolton v. Stone {1949} 2 All E.R. 855-6. In Spicer v. Smee 
[1946] 1 All E.R. 489, there was defective wiring in the 
wooden bungalow of the defendant which caused a fire and 
resulted in the destruction of the plaintiff's property. 
Atkinson, J., regarded the presence of such wiring as a private 
nuisance at p. 493. In Midwood & Co. v. Manchester Corporation 
(1905) 2 K.B. 597, faulty insulation caused an explosion 
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which resulted in damage to the plaintiff’s property. In all 
these cases the condition of the defendant’s premises was the 
important factor. The damage was necessary to make it 
actionable nuisance. In Lemmon v. Webb, supra, there was 
a nuisance, but it was not actionable, so the only remedy was 
abatement. For an anticipation of this trend, see Sedleigh- 
Denfield v. O'Callaghan {1940) A.C. 880, per Lord Atkin, at 
p. 895. 

Is the growing of a tree, a branch of which overhangs 3s 
land, such a condition that A will be liable? The clear 
answer is ‘‘ No.”” To excavate mines on one’s land is a normal 
incident of ownership, per Goddard, L.J. (as he then was), in 
Rouse v. Gravelworks, Lid. [1940] 1 K.B. 489. If rainwater 
collects in the excavation and, by the action of the wind, 
deprives an adjoining owner of lateral support, that is ‘“‘a 
purely natural act”’ and the loss must lie where it falls. 
The right to grow trees and timber on one’s land is also an 
incident of ownership, per Wright, J., in Noble v. Harrison 
{1926} 2 K.B. 332. As to the planting of trees, see the dicta 
of Kelly, C.B., in Crowhurst v. Amersham Burial Board 
(1878), 4 Ex. D. 5. 

Thus A’s tree will have its buds in spring, its fruit in summer 
and shed its leaves in autumn. The burden of fallen leaves 
lies where it falls, for it is one of the usual risks that landowners 
must accept. If this general proposition be true as to the 
falling of leaves, then A is liable neither in (1) nor, a@ fortiori, 
in (2). It would be unreasonable to make A (and everybody 
else) keep his falling leaves in and unreasonable not to let B 
sever A’s overhanging branches. 

As to (z), assuming A is liable in (1), the authorities cited 
do not make him liable in (2). The first case considered by 
the learned author to support his argument for A’s liability 
in (2) is Smith v. Giddy [1904] 2 K.B. 448. 

Now the facts as found in Smith’s case clearly add up to 
actionable nuisance. It is respectfully submitted that both 
Wills and Kennedy, j|.. were more concerned with the 
damage than the cause of it. There was no need on the facts 
to consider “‘ new causes of action.’’ The tree in Crowhurst's 
case was poisonous to horses and killed the one which fed on it. 
It was a clear case of Rylands v. Fletcher liability and the court 
so held, as is noted by Goddard, L. J., in the Rouse case, supra, 
without disapproval. Smith v. Giddy stands on its own facts 
and the Crowhurst case can be excluded. . 

Now Smith v. Giddy, being a clear case of actionable 
nuisance, does not help the learned author, as he himself 
recognised, for he suggests that the verb “to grow’ be 
substituted for the verb “ to overhang” in the judgment of 
Wills, J., in the Smith case. The facts in Smith v. Giddy 
and in (2) above are, indeed, different, but that does not 
justify changing the learned judge’s language. One cannot 
really base an article on the rules of precedent and change 
them because they do not give the answer one would wish. 
Such a change makes an authority no authority. Further, 
to allow this “‘ slight change” is to open up a new vista for 
the tort of private nuisance and greatly weaken the landowners 
right to grow trees, already conceded by the law to be an 
incident of property : see the dicta of Kelly, C.B., and Wright, 
J., supra. 

The next tier of authority is Giles v. Walker [1890) 24 
Q.B.D. 656, Rouse’s case and Davey v. Harrow Corporation, 
supra. It is submitted that, whatever change of judicial 
attitude there may have been to Giles v. Walker, it does not 
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help the learned author to find liability on A in (2), supra, 
if only for the fact that there is a world of difference between 
thistledown, with its inherent capacity for rapid growth, 
and falling leaves with their inherent capacity for decay. 
Thus it is submitted that the practitioner consulted by B 
in situations (1) and (2), supra, can advise him to enjoy the 
long winter of his discontent as best he can. H.T. 





“ ABC” writes :— 

(1) On the liability in nuisance from overhanging boughs, 
the author’s view is that an action for damages will not lie 
as there is nothing on the defendant’s land which is likely to 
result in damage, such as the defective wiring in Spicer v. 
Smee: “. . . the condition of the defendant’s premises was 
the important factor.’’ But what was the condition of the 
defendant’s land in Smith v. Giddy which, the author agrees, 
constituted an actionable nuisance? As I read the case, 
simply elm trees which overhung the plaintiff's boundary 
and, by so overhanging, interfered with the growth of the 
plaintiff's fruit trees. If Smith v. Giddy was rightly decided 
(and none of the text-books which I have consulted make 
any suggestion that it was not: indeed, Salmond suggests 
that in such cases damage may be presumed and need not be 
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proved), the only difference between the author of this article 
and myself is on the nature of the damage required to support 
a claim in nuisance from overhanging trees. Is there a 
fundamental distinction between the stunted fruit trees in 
Smith v. Giddy and the choked gutters in my hypothetical case ? 

(2) I agree that the less said about Crowhurst’s case the 
better. It was a clear application of the rule in Rylands v. 
Fletcher. But it has since been well established that the 
rule does not apply to the natural user of the defendant’s 
property, and what could be more natural than to encourage 
or permit the growth of trees ? 

(3) On the liability in nuisance from the leaves of trees 
which do not overhang, our conclusions are the same: there 
is no such liability. But I am sorry if my suggestion that 
there is a case to be made for a different view has caused 
offence. After all, the value of a precedent does not reside 
only in its applicability to an identical set of circumstances 
in another case. A precedent can be applied by analogy 
to similar cases. That was what I suggested in relating to the 
words of Wills, J., in Smith v. Giddy. The case still remains 
an authority for what it actually decided. I merely suggest 
that that authority may be stretched to cover an analogous 
case. 


Landlord and Tenant Notebook 


FARM LET FOR EIGHTEEN MONTHS 


Tue case of Gladstone v. Bower [1959] 3 All E.R. 475 ; p. 835, 
ante, has at last given us a decision on a point which has 
long been the subject of speculation among writers concerned 
with agriculiural holdings : whether the security of tenure 
provisions of the Agricultural Holdings Act, 1948, apply to 
a tenancy of land let to a person for use as agricultural land 
for a fixed term of less than two years. The question was 
last discussed in the “‘ Notebook’ on 13th April, 1957 (101 
SoL. J. 314), when agreement was expressed, but with some 
diffidence, with those who—some hesitatingly !—considered 
that the provisions would not apply. I would not like to say 
that the new authority has disposed of all the difficulties to 
which the use of the expression “‘ let . . . for an interest less 
than a tenancy from year to year”’ in s. 2 (1) may give rise. 

The ‘less than two years’ was mentioned because s. 3 
provides that a tenancy of an agricultural holding for a term 
of two years or upwards shall, instead of terminating on the 
expiration of the term for which it was granted, continue 
(on the expiration of the term) as a tenancy from year to 
year (s. 23 providing for twelve months’ minimum notice) ; 
which some might regard as a laborious, other as a merely 
playful, way of converting such fixed-term tenancies into 
periodic tenancies. The enactment would, of course, apply 
to the tenant as well as the landlord : Flather v. Hood (1928), 
44 T.L.R. 698, has shown that A.H.A. sauce goes with 
gander. 

In Gladstone v. Bower the habendum of a tenancy agreement 
relating to a farm dated 29th March, 1956, was “ eighteen 
months from 1st November, 1955,” a sum of £550 being 
payable for the said term. The tenant did not quit when the 
term expired and the claim was for possession and mesne 
profits. The defendant relied on s. 2 (1) of the Act:“... 
where . . . any land is let to a person for use as agricultural 
land for an interest less than a tenancy from year to year 


. the agreement shall take effect, with the necessary 
modifications, as if it were an agreement for the letting of 
the land for a tenancy from year to year.” 


Object 


What the Legislature intended to achieve by this enactment 
is well known. In 1939 an association known as the Land 
Settlement Association sought to relieve the effects of 
industrial unemployment by espousing the cause of “ back 
to the land.”” Appreciating that it might not be possible to 
turn any industrial worker into a good farmer, it sought to 
avoid, rather than evade, the security of tenure provision of 
the Agricultural Holdings Act, 1923, s. 25, then in force, by 
letting farms on 364 days to 364 days tenancies determinable by 
three months’ notice at any time. The device was shown to 
have succeeded when Land Settlement Association, Ltd. v. 
Carr [1944] K.B. 657 (C.A.) was decided in its favour : the 
tenancy was neither for a term of years nor was it from year 
to year and the Act did not apply at all. In view of the 
possibility of less altruistic landowners taking a leaf out of the 
Association’s book, Parliament saw fit to “close the 
loophole’ when passing the present Act. 


Comparison 


In the case before him, Diplock, J., was called upon to 
compare, in point of “‘ interest,” a tenancy from year to year 
with a tenancy fora fixed term. The learned judge's approach 
was to examine the “ magnitude ”’ of the different interests : 
a task which may fairly be said to be prescribed and imposed 
by the wording of the subsection. A tenancy from year to 
year, Diplock, J., said, was an interest which possessed certain 
invariable characteristics by which the magnitude of other 
interests might be judged : it must last for one year and, 
unless determined at the end of the first year by notice, was 
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renewed “ by operation of law ”’ for successive periods of one 
year until determined by notice. It followed that the lease 
before him was for a greater interest than a tenancy from 
year to year, so that the plaintiff succeeded. 


Magnitude 


In my submission, this reasoning adroitly disposes of an 
initial difficulty. On the face of it, the statute asks us to 
compare what cannot be compared ; one can only compare 
like with like. The magnitude of a term of eighteen months 
is known when the grant is made; that of a tenancy from year to 
year remains to be seen. When, however, Parliament passes 
an Act which refers to “‘ an interest less than a tenancy from 
year to year,’ courts must assume that something was intended 
and must consider object and intention ; and in my sub- 
mission what Diplock, J., did was to compare the minimum 
magnitude of a tenancy from year to year with the magnitude 
of a term of eighteen months. 

As to the statement that a yearly tenancy is one which 
is venewed by operation of law at the end of each year, 
similar reasoning underlay the decision in Sandford v. Clarke 
(1888), 21 O.B.D. 398, as regards weekly tenancies ; Wills, J., 
held that the landlord re-let every week, and would thus be 
liable for an injury sustained by a third party owing to a 
coal-plate being defective, though it was not proved that the 
defect existed when the tenancy had commenced. Apart 
from the fact that Wills, J., distinguished weekly from yearly 
tenancies in this respect, his reasoning was criticised and not 
followed in Bowen v. Anderson [1894] 1 Q.B. 164 ; and it is 
of interest that the learned judge, Wills, J., himself, delivered 
judgment in that case and explained how he had fallen into 
error when dealing with Sandford v. Clarke. 


Minimum duration 

It is possible that, when enacting s. 2 (1), Parliament believed 
that a tenancy from year to year must last at least two years 
—it certainly sounds as if it must—so that s. 3 could be 
relied upon to provide security of tenure. It is, however, 
rather too late to attempt to upset the decisions showing that 
a six months’ notice to quit at the end of the first year is 
effective. The period of six months is itself due to the 
action of the courts: in Doe d. Shore v. Porter (1789), 
3 Term Rep. 13, Kenyon, C.J., explained how the tenancy 
from year to year succeeded the old tenancy at will, and the 
courts raised an “‘ implied contract ’’ for a year, adding that 
the tenant could not be removed at the end of the year 
without six months’ previous notice ; and that such notice 
can be given during the first year has been held over and 
over again : Doe d. Hogg v. Taylor (1873), 1 Jur. 960, Doe d. 
Clarke v. Smarridge (1845), 7 Q.B. 257, and others have 
applied a rule more recently spoken of with approval in 
Mayo v. Joyce [1920] 1 K.B. 824 and H. & G. Simonds, Ltd. 
v. Heywood {1948} 1 All E.R. 260. 


Circumstances 
“Tf it were permissible to speculate at large as to the 
intentions of Parliament, I should be tempted to guess that 
Parliament simply overlooked the case of a lease for a fixed 
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term of between one and two years” was Diplock, J.’s 
suggested explanation of the apparent anomaly. With 
respect, I propose to suggest that the possibility of an 
alternative defence, based on the second condition specified 
in s. 2 (1), may have been overlooked. (There was an alterna- 
tive defence, based on Pt. II of the Landlord and Tenant 
Act, 1954, which I am not dealing with in this article.) 

For the subsection applies when land is let for use as 
agricultural land for an interest less than a tenancy from 
year to year, and the circumstances are such that if his interest 
were a tenancy from year to year he would in respect of that 
land be a tenant of an agricultural holding ; the result being 
that the agreement shall take effect, with the necessary modi- 
fications, as if it were an agreement for the letting of the 
land for a tenancy from year to year. 

Admittedly, one reason for this second condition may be 
the provision in s. 1 (1) excluding from the definition of 
“agricultural holding’’ land comprised in a contract by which 
land is let to a tenant during the continuance in any office, 
appointment or employment held under the landlord. 

The theory which (in the absence of authority) I would 
like to put forward is that Parliament had Land Settlement 
Association, Ltd. v. Carr, supra, in mind and intended to 
prevent frustration of its object by the grant of such tenancies 
as tenancies from 364 days to 364 days. 

It may, indeed, have assumed that no farmer, nature in 
general and human nature in particular being what they are, 
would take a farm for such a period as eighteen months ; 
and it is of interest that Diplock, J., described such a term 
as ‘‘ unusual, and, indeed, quite inappropriate for a farming 
tenancy.”’ In support I would stress the requirement of 
“the necessary modifications.’’ The report tells us that the 
defendant in Gladstone v. Bower laid claim to a tenancy 
from year to year, and presumably she meant one running 
from 1st November ; also, presumably, at a rent of two-thirds 
the lump sum she paid for the eighteen months (though that 
would rather strain the interpretation of “ modification ”’). 
But if the agreement dealt with cultivation, crops, etc., 
modification would have presented considerable difficulties. 

I would agree that the circumstances should be limited 
to those of the agreement as concluded. Diplock, J., did 
mention that the circumstances of the grant were unusual 
(and that there was no suggestion that there was anything 
discreditable in thé plaintiff's desire to achieve his object) ; 
but all that the section calls for is that the circumstances 


be such that if the interest created were a tenancy from year , 


to year the agreement is to take effect as such. 


Hawarden and Hughenden 


By way of tailpiece : those interested in Victorian political 
history may like to note that a landlord of the Gladstone 
estates at Hawarden has succeeded in avoiding a security of 
tenure provision relating to agricultural land, though an 
attempt by a landlord of the Disraeli estate at Hughenden 
to avoid a (different) security of tenure provision relating to 
such land failed some twenty years ago: Re Disraeli's 
Agreement ; Cleasby v. Park Estates (Hughenden), Ltd. [1939] 
Ch. 382. R.B. 





Wills and Bequests 


Mr. G. Gorpon, solicitor, of London, W.C.1, left £14,446 net. 


Mr. E. Hicks, solicitor, of Wroxham, Norfolk, left £74,280 
net, 


Mr. FREDERICK WILLIAM PICKERING, retired solicitor’s clerk, 
of Ilkley, left £5,288 net. 
Mr. J. J. REED, solictor, of Barco, Penrith, left £56,100 net. 
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HERE AND THERE 


WONDERFUL POLICE 


My encounters with the police have been few. The first was 
when at the instigation of my mother (as I afterwards dis- 
covered) a policeman on the Crystal Palace Parade gravely 
warned me not to pull my ears forward, a gesture to which at 
that very early age I was much addicted. The habit was, 
no doubt, fraught with the most sinister psychological 
implications, but I soon abandoned it. Psychiatrists were 
not then the popular nursery figures that they are to-day 
and had my mother been so advanced as to invoke the aid of 
one of them the whole course of my life might well have been 
different. I should probably have become a permanent 
patient in a mental institution. A much later encounter with 
the police occurred very early in the war when German 
parachutists were constantly expected to drop from heaven 
in the most improbable disguises and on the most esoteric 
missions. Road transport was then unobtainable and it so 
happened that I was obliged to walk three miles or so along 
a quiet Sussex road with a heavy suitcase in one hand and a 
portrait of a Jacobean judge wrapped in brown paper in the 
other. I now see that at the tiny Tabby Cat Inn beside the 
little wayside station, which was my starting point, I must 
have aroused the gravest suspicion. I should, of course, 
have ordered a pint of beer, but a bottle of Moussec on the 
shelf caught my eye and out of idle curiosity (never having 
tried the stuff before) I ordered that. About a mile along the 
road I was overtaken by a motor-cyclist who asked me the 
way to such and such a place and, on my directing him, rode 
off whence he had come in the opposite direction. Soon 
afterwards a policeman on a push-bicycle overtook and 
halted me. Closely questioning me, he elicited the fact that I 
was a lawyer and then, with the triumphant assurance of a 
cross-examiner snapping a trap on a witness, demanded 
“ Then where’s your motor-car?’’ In other more technical 
respects he displayed an ignorance of the structure of the legal 
profession surprising in one of his calling, but finally I con- 
vinced him of my destination which he rode on to verify. 
At the house where I was expected they were able to satisfy 
him and he proceeded to justify his anxiety, explaining that 
it might well have been that I was one of several parachutists 
all converging on a rendezvous, each carrying a different 
part of a tank. To this my friends gravely assented. 


FOREIGN COLLEAGUES 


THE consciousness of the existence of that turn of mind has 
always made me somewhat wary of the English police but 
the French police always terrify me. I have a strong feeling 


that in similar circumstances in France the plodding, though 
imaginative, village constable would have been replaced by 
half a dozen quick-moving gendarmes with revolvers, and 
I should have found myself being questioned with ruthless 
efficiency at the commissairiat twenty miles away, with a 
charge of stealing the picture thrown in. I hope I am not 
being morbidly apprehensive, but the recent experience of a 
young English couple in Paris who boggled at a night-club 
bill of £15 for two bottles of champagne and found themselves 
confronted by a car-load of six policemen with tommy-guns 
seems to go some way to justify me. The girl screamed. 
Her boxer husband burst through the police to her side. 
During a mélée he was handcuffed and dragged away. After 
three days in custody he was fined for resisting arrest rather 
more than the bill for the champagne. Alarming too, but 
less like Wild West justice, was the experience of the Bolton 
girl arrested at a Spanish seaside resort for slapping a policeman 
who rebuked her for wearing a bikini in the street. She was 
fined £25—not imprisoned for three years as the prosecution 
demanded—because the court took into consideration her 
“pledge to repent.’’ Said the chief of police: ‘‘ We tolerate 
the idiosyncrasies of foreigners in Benidorn, but here it must 
be realised that we have different standards to France and 
perhaps England. Here we like people properly dressed in 
the streets.” The reaction of the young lady, no doubt 
remembering the unconfined freedom of her home town, 
was that “it is ridiculous to think that one cannot walk 
around as one wishes.’’ One must, of course, make allowances 
for the innocence of the radiant youth of Bolton fired with their 
splendid vision of universal liberty. In its gorgeous plazas 
and boulevards and piazzas golden lads and lasses and even 
mature matrons disport themselves all day in an inch or two 
of drapery or less. In its wide pellucid river and plashing 
fountains, they leap and play like porpoises under the 
approving and benevolent eyes of the guardians of a liberal 
law. Beautiful Bolton, in whose great marble square there 
plays the fountain of eternal youth, how shall your happy 
breed guess the malice and tyrant custom of less fortunate 
lands ? Venture no more, ye maids of Bolton, to the sad and 
gloomy shores of Spain. Stay, stay at home in this other 
Eden, naked, unashamed and undeterred amid the singing and 
the dancing or, if venture forth you must, go then no further 
than that El Dorado of the North, that Stupor Mundi, 
Blackpool the Golden. You'll find it ever so jolly. And if 
you don’t like the ways of those foreigners, you must allow 
them not to like yours, either. 
RICHARD ROE. 





Societies 


Speaking at the annual dinner of the PLlyMouTH Law Society, 
Sir Sydney Littlewood, president of The Law Society, said that 
solicitors carried the burdens of other people more than any 
other profession. They knew more of human frailties, weak- 
hesses and joys, and it was most important that solicitors should 
be properly equipped ; and The Law Society’s function was to 
see that they were properly trained to serve the public. The 
gathering included: Mr. J. Barker, president of the Plymouth 
Law Society, Mr. J. A. N. Ralph, president of the Cornwall 
Law Society, Judge H. R. B. Shepherd, Mr. C. J. P. C. Jowett, 
president of the Somerset Law Society, Mr. C. Hamlyn-Taylor, 
president of the Devon and Exeter Law Society; and Mr. S. 
Lloyd Jones, town clerk, Plymouth. 


At the monthly meeting of the board of directors of the 
SOLICITORS BENEVOLENT ASSOCIATION held on 30th September, 
Mr. James Norman Rushton, solicitor, of Whitchurch, Shropshire, 
was elected a director of the Association. Fifty solicitors were 
admitted as members of the Association, bringing the total 
membership up to 8,399. Thirty-seven applications for relief 
were considered and grants totalling £3,364 6s. 8d. were made, 
£264 10s. of which was in respect of ‘‘ special ”’ grants for holidays, 
clothing, etc. All solicitors on the Roll for England and Wales 
are eligible to apply for membership, and application forms and 
general information leaflets will be supplied on request to the 
Association’s offices, Clifford’s Inn, Fleet Street, London, [°.C.4. 
The minimum annual subscription is £1 1s. 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “‘ The Solicitors’ Journal”) 


Modern Precedents 


Sir,—May I comment as shortly as possible on two of the 
articles contained in your issue of 6th November ? 


“A WILL oF ONE’s Own,”’ p. 861, ante 


While cautiously applauding both the sentiments and their 
forthright expression, is it not possible that reliance on s. 61 
of the Law of Property Act (“. .. unless the context otherwise 
. the masculine includes the feminine .. .’’ etc.) and 


requires . . 
might not :— 


other such statutory “‘ standard clauses ”’ 

(a) Result in uncertainty. After all, whenever the words, 
‘unless the context otherwise requires’’ are used, it still 
leaves the way clear for argument about whether the context 
does otherwise require. 

(b) Defeat the main purpose by confusing the client. 

(c) Mislead the solicitors’ clerk who may eventually have 
charge of the administration and who may never have heard 
of them ? 

““ PUNISHING THE LOSER,”’ p. 866, ante 

Your contributor says: ‘In criminal cases, the views of 
lawyers seem to agree, but one or two unfortunately phrased 
statements . . . have increased the public’s suspicion that lawyers 
do not accept the classic principle that not guilty means 
innocent.”’ It has recently become all too obvious that such 
suspicion is much better founded than your contributor implies. 
Lawyers of the very highest standing have made quite clear their 
view that no such classic principle exists. Nor is it merely 
their phraseology that is unfortunate. : 

He also says: “ It is up to all of us to conduct our lives in such 
a way that we do not become involved in suspicion. In a 
crowded and closely regulated society it is inevitable that some- 
times accident may cast suspicion on us, and we must be 
prepared to meet the expense of establishing our innocence 
as a normal incident of living in such a society.’’ But why 
should this closely regulated society, which is determined to 
see that its members do not suffer through being old or (even 


BOOKS 


Second Cumulative Supplement 
Beattie, LL.B., of Lincoln’s 
Butterworth 


The Elements of Estate Duty. 
to Second Edition. By C. N. 
Inn. Barrister-at-Law. pp. 10. 1959. London : 
& Co. (Publishers), Ltd. 2s. net. 


Law in a Changing Society. By W. FrirpMANN, LL.D., 
Dr. Jur., LL.M., of the Middle Temple, Barrister-at-Law. 
pp. xxvi and (with Index) 522. 1959. London: Stevens & 
Sons, Ltd. £2 10s. net. 


Common Law Library No. 6 : Charlesworth on Negligence. 
Third Cumulative Supplement to the Third Edition. By 
kt. A. Percy, M.A., of the Middle Temple and the North Eastern 
Circuit, Barrister-at-Law. pp. 69. 1959. London: Sweet 
& Maxwell, Ltd. 7s. 6d. net. 


Common Law Library No. 3: Clerk and Lindsell on Torts. 
Fifth Cumulative Supplement to the Eleventh Edition. By 
F. MauricE DRAKE, M.A., of Lincoln’s Inn.  Barrister-at- 
Law. pp. 89. 1959. London: Sweet & Maxwell, Ltd. 
7s. 6d. net. 


Common Law Library Nos. 1 and 2: Chitty on Contracts. 
Volume 1: General Principles. Volume 2: Specific 
Contracts. Fifth Cumulative Supplement to the Twenty-first 
Edition. By F. Maurice Draker, M.A., of Lincoln’s Inn, 
darrister-at-Law. pp. 38 and 37. 1959. London: Sweet 
& Maxwell, Ltd. Supplements to vols. 1 and 2, together 
7s. 6d. net. 


through their own stupidity) poor or sick, allow them to suffer 
merely because they are innocent of a crime ? 
R. T. OERTON. 


Poole, Dorset. 


Sir,—Congratulations to you and Mr. Philip Lawton on his 
article on wills! I look forward to his precedents with interest. 
But, as with the recent discussion on a simplified form of con- 
veyance of house property, the problem is not merely one of the 
actual wording involved but of the general difficulties inherent 
in a solicitor’s practice to-day. 

No one will deny that nowadays our chief difficulty is to 
turn out a sufficient volume of work to make a worthwhile liveli- 
hood and, notwithstanding the aid of the office efficiency experts, 
the one factor we cannot afford to waste is time. One of the 
principal uses of a precedent book is to save time—both in 
drafting one’s own documents and in checking that drafts sub- 
mitted to us by other solicitors cover all the points of law 
involved. 
solicitors whose ways were not set by the end of the last war 
would like to belong to the ‘“‘ say what you mean school,” they 
are unable to spare the time to draft their own modern precedents, 
or explain them to other solicitors who have to approve their 
drafts and have not seen this type of work before. 

Surely it is time that one of the big legal publishers undertook 
(unless it is already in hand) to republish the precedents books 
or publish a new series of precedents in modern form on the basis 
of drafts settled by counsel in consultation with panels of 
solicitors of the ‘‘ say what you mean school ”’ specialising in each 
sphere and selected by The Law Society. I am sure that if a 
firm of publishers or The Law Society circularised solicitors to 
ascertain if they would buy such a set of precedents they would 
meet with overwhelming support. They could then be satisfied 
that their expenses would be covered and set up the appropriate 
organisation, in the knowledge that the resulting volumes would 
be sufficiently widely circulated to enable solicitors to bring the 
modern precedents into general use. 
C. G. CoLcLouGH. 


London, E.C.2. 


RECEIVED 


Phipson’s Manual] of the Law of Evidence. Eighth Edition 
By D. W. Exriott, LL.B., Solicitor. pp. xxxii and (with Index) 
269. 1959. London : Sweet & Maxwell, Ltd. £1 15s. net. 


Rivers in International Law. 
Published under the auspices of the London Institute of 


World Affairs. pp. xi and (with Index) 296. 1959. London : 
Stevens & Sons, Ltd. New York: Oceana Publications, 
Inc. £2 5s. net. 

What is Unlawful? Does Innocence Begin where Crime 
Ends? Afterthoughts on the Wolfenden Report. By 
QuENTIN Epwarps, of the Middle Temple and the South- 
Eastern Circuit, Barrister-at-Law. pp. 14. Published for the 
Church of England Moral Welfare Council. 1959. London : 
The Church Information Office. 1s. 6d. 

A Practical Manual of Standard Legal Citations. Second 
Edition. By Mires O. Price, B.S., B.L.S., LL.B., LL.D. 
pp. iv and (with Index) 122. 1958. New York: Oceana 
Publications, Inc. Agents in the U.K. : Stevens & Sons, 
Ltd. £1 10s. net. 

Concise Land Registration Practice. By THeEopore B. F. 
Ruorr, Solicitor. pp. xvi and (with Index) 302. 1959. 
London : Sweet & Maxwell, Ltd. £1 17s. 6d. net. 


Islamic Law in the Modern World. By J. N. D. ANDERSON. 
pp. xx and 106. 1959. London: Stevens & Sons, Ltd. 


£1 5s. net. 


Accordingly, while I feel that the great majority of 


By F. J. BersBer, Dr. Jur.’ 
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The Lawyer’s Remembrancer and Pocket Book, 1960. By 

W. Wuittock, M.A., LL.B., assisted by S. H. W. 

PARTRIDGE, M.A. pp. 357 and Diary. 1959. London : 
Butterworth & Co. (Publishers), Ltd. 16s. net. 


Numerical Table, S.R. & O. and S.I. A numerical table of 
the General Statutory Rules and Orders and Statutory 
Instruments in operation at 3lst December, 1958. Second 
Edition. pp. 193. 1959. London: Her Majesty’s 
Stationery Office. 9s. net. 

The Law and Practice Relating to Contract for Sale of Land 
and the Title to Land. Supplement to the Second Edition. 
By W. J. Wixitams, B.A., of Lincoln’s Inn, Barrister-at-Law. 
pp. xii and 29. 1959. London: Butterworth & Co. 
(Publishers), Ltd. 7s. 6d. net. 


IN WESTMINSTER 


HOUSE OF LORDS 
PROGRESS OF BILLS 

Read First Time :— 

Population (Statistics) Bill [H.L.| 

To make permanent the Population (Statistics) Act, 1938, and 
to make further provision as to matters with respect to which 
particulars may be required under that Act and as to certificates 
to be produced on the registration of stillbirths. 


[3rd November. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read Second Time :— 
[4th November. 
[4th November. 


Expiring Laws Continuance Bill [H.C.| 
Sea Fish Industry Bill [H.C.| 


B. QUESTIONS 


RACECOURSE BETTING (INTER-DEPARTMENTAL 
CoMMITTEE) 


Mr. R. A. BuTLeER said that he and the Secretary of State for 
Scotland had decided to appoint an Inter-Departmental Committee 
with the following terms of reference :— 

“To consider whether it is desirable and practicable that 
persons engaged in betting transactions on horse races, other- 
wise than by means of the totalisator, should be required to 
make a contribution for purposes conducive to the improvement 
of breeds of horses or the sport of horse racing ; and if so, to 
advise on its amount and on the means of securing it.”’ 


Sir Leslie E. Peppiatt, former president of The Law Society, 
had agreed to be its chairman. {2nd November. 


FORESTRY COMMISSION : DELAYS IN ACQUISITION OF LAND 


Mr. Joun Hare said that a significant cause of delay in 
negotiations for the acquisition of land by the Forestry Commis- 
sion would be removed if vendors’ solicitors gave more prompt 
attention to those transactions. [2nd November. 


ICELANDIC FISHERIES DISPUTE 


Mr. R. ALLAN said that prospects of settling the fishing dispute 
with Iceland would depend on the Icelandic Government's 
willingness to respond to our invitations to negotiate. 

[4th November. 


RECONSTRUCTION 


The trial of Professor John White Webster, who was charged 
with the murder of his colleague, Dr. George Parkman, is the 


[Vol. 103} 895 


Agricultural Arbitrations. A handbook of Procedure and 
Practice under the Agricultural Arbitration Code in England 
and Wales. Second Edition. By R. CHARLES WALMSLEY, 
F.R.LC.S., F.L.A.S. pp. xv and (with Index) 143. 1959. 
London : The Estates Gazette, Ltd. £1 10s. net. 


Natural Justice. By H. H. Marsnatt, C.M.G., LL.B., O.C. 
(Nigeria), of Gray’s Inn, Barrister-at-Law. pp. xxiii and 
(with Index) 201. 1959. London: Sweet & Maxwell, Ltd. 
£1 15s. net. 


Judge and Jurist in the Reign of Victoria. By C. H. S. 
Friroot, M.A., F.B.A., of the Middle Temple, Barrister-at-Law. 
Published under the auspices of the Hamlyn Trust. pp. viii 
and (with Index) 140. 1959. London: Stevens & Sons, Ltd. 
15s. net. 


AND WHITEHALL 


STATUTORY INSTRUMENTS 


Blaby Rural District (New Streets) Order, 1959. (S.J. 1959 
No. 1811.) 4d. 

Exchange Control (Import and Export) (Amendment) (No. 2) 
Order, 1959. (S.I. 1959 No. 1837.) 4d. See p. 900, post. 

Increase of Pensions (Modification) (No. 2) Regulations, 1959 
(S.I. 1959 No. 1831.) 5d. 

Legal Aid (General) (Amendment No. 4) Regulations, 1959. 
(S.I. 1959 No. 1805.) 4d. See p. 881, ante. 

Minister for Science Order, 1959. (S.1. 1959 No. 1820.) 5d. 
See p. 900, post. 


National Insurance (Contributions) Amendment (No. 2) 
Regulations, 1959. (S.I. 1959 No. 1803.) 5d. 
Newport-Shrewsbury Trunk Road (Pontrilas By-Pass) 


Order, 1959. (S.I. 1959 No. 1802.) 5d. 
Nuclear Installations (Licensing and Insurance) Act, 1959 
(Commencement) Order, 1959. (S.1. 1959 No. 1830.) 4d. 
Prohibition of Landing of Swine from the Isle of Man 
(Revocation) Order, 1959. (S.I. 1959 No. 1824.) 4d. 

Service Departments Supply (No. 1) Order, 1959. (S.1. 1959 
No. 1827.) 5d. 

Slaughterhouse Licences (Forms and Records) Kegulations, 
1959. (S.I. 1959 No. 1838.) 6d. 

Transfer of Functions (Construction of Ships) Order, 1959, 
(S.1. 1959 No. 1829.) 5d. 

Transfer of Functions (Gun Barrel Proof Acts) Order, 1959 
(S.I. 1959 No. 1828.) 5d. 

Usk River Board Transfer Order, 1959. (S.1. 1959 No. 1825.) 
5d. 


Woking Water Order, 1959. (S.1. 1959 No. 1793.) 11d 


SELECTED APPOINTED DAYS 
November 
Ist Building Society (Amendment) Rules, 1959. (S.I. 1959 
No. 1597.) 
3rd Legal Aid (General) (Amendment No. 4) Regulations, 
1959. (S.I. 1959 No. 1805.) 
Minister for Science Order, 1959. (S.1. 1959 No. 1826.) 
Transfer of Functions (Construction of Ships) Order, 


1959. (S.I. 1959 No. 1829.) 

5th Exchange Control (Import and Export) (Amendment) 
(No. 2) Order, 1959. (S.1. 1959 No. 1837.) 

9th Increase of Pensions (Modification) (No. 2) Regulations, 


1959. (S.I. 1959 No. 1831.) 
23rd _ Service Departments Supply (No. 1) Order, 1959. (S.1. 
1959 No. 1827.) 
Transfer of Functions (Gun Barrel Proof Acts) Order, 
1959. (S.I. 1959 No. 1828.) 


OF MURDER TRIAL 


next famous case to be reconstructed in the B.B.C. Home Service 
series ‘‘ The Verdict of the Court,’”’ on 20th November, at 7 p.m. 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the Council of 
Law Reporting, and, in general, full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note 


House of Lords 


STAMP DUTY: VALIDITY OF ORAL DIRECTION TO 
NOMINEES OF SETTLOR TO HOLD SHARES ON 
TRUSTS OF VOLUNTARY SETTLEMENTS: “ DIS- 
POSITION OF SUBSISTING EQUITABLE INTEREST ” : 
SUBSEQUENT EFFECTIVE DECLARATION OF TRUST 


Grey and Another v. Inland Revenue Commissioners 


Viscount Simonds, Lord Reid, Lord Radcliffe, Lord Cohen and 
Lord Keith of Avonholm. 2nd November, 1959 


Appeal from the Court of Appeal ({1958) Ch. 690 ; 102 Sot. J. 
469). 

In 1949, Edward William Hunter made five settlements, one 
in favour of each of his five grandchildren, and in 1950 he made 
a sixth settlement on his then existing and possible after-born 
grandchildren. The appellants were the trustees of each of these 
settlements. On lst February, 1955, Hunter transferred to the 
appellants, as his nominees, 18,000 ordinary £1 shares in a 
company. On 18th February, 1955, Hunter orally and irre- 
vocably directed the appellants thenceforth to hold the shares 
transferred to them on Ist lebruary as to five blocks of 3,000 
shares each on the trusts respectively of the five settlements 
executed in 1949 and as to 3,000 shares on the trusts of the 
settlement of 1950, to the intent that such direction should 
result in the entire exclusion of Hunter from all future right, 
title and benefit to or in the shares and the income thereof. 
On 25th March, 1955, the appellants executed six declarations 
of trust which Hunter, although not expressed to be a party 
thereto, executed. They were all in similar form and each 
recited that the appellants were the holders of 3,000 shares in 
the company, Hunter’s oral direction of 18th February, the 
acceptance of the trust reposed in them by that oral direction 
and that the giving of the direction and its nature were testified 
by the execution by Hunter of the deed. The operative part of 
each deed declared that the appellants acknowledged and declared 
that they were holding the shares on the trusts of the settlement 
to the intent that the shares should form part of the trust fund. 
The six declarations of trust were assessed to ad valorem stamp 
duty as voluntary dispositions within s. 74 of the Finance 
(1909-10) Act, 1910, but on appeal Upjohn, J., dismissed the 
assessments, holding that no duty was payable because the 
property had already passed by the direction of 18th February. 
The Crown appealed successfully to the Court of Appeal. The 
appellants now appealed to the House of Lords. 

Viscount Stmonps said that the facts gave rise to the plain 
question whether the oral directions given by Hunter were 
effective or not, having regard to s. 53 (1) of the Law of Property 
Act, 1925, which was as follows: ‘‘ Subject to the provisions 
hereinafter contained with respect to the creation of interests 
in law by parol (c) a disposition of an equitable interest or 
trust subsisting at the time of the disposition must be in writing 
signed by the person disposing of the same or by his agent 
thereunto lawfully authorised in writing or by will.’ Were the 
oral directions given by Hunter dispositions by him of the 
equitable interest in the shares held by the appellants as nominees 
for him? If the word “ disposition’’ was given its natural 
meaning the direction given by Hunter, whereby the beneficial 
interest in the shares theretofore vested in him became vested 
in another or others, was a disposition. There was no justification 
for giving the word a narrower meaning than it ordinarily bore. 
The argument for narrowing the meaning of “‘ disposition ’’ was 
that the 1925 Act was a consolidating Act, that among the Acts 
which it consolidated was the Statute of Frauds (29 Car. II, c. 3), 
s. 9, that that section enacted that “ all grants and assignments 
of any trust or confidence shall likewise be in writing signed by 
the party granting or assigning the same or by such last wish 
or devise, or else shall likewise be utterly void and of none effect,”’ 
and that therefore the word “ disposition ’’ in s. 53 (1) (c) was 
to be given the same meaning as would be given by “ grants and 
assignments ”’ in s. 9 of the Statute of Frauds. The principles 
applicable to the construction of a consolidating Act were not 


in doubt. The presumption was that such an Act was not 
intended to alter the law but the prima facie view must yield 
to plain words to the contrary. The 1925 Act was, with a 
number of other Acts, the culmination of a body of legislation 
by which a large part of the law of real and personal property 
was profoundly altered: see Law of Property (Amendment) 
Act, 1922, and Law of Property (Amendment) Act, 1924, s. 3, 
and Sched. IIJ, para. 15. The 1925 Act, though in a sense a 
consolidating Act, in fact consolidated Acts which were them- 
selves amending Acts. While it was incredible that in the 1925 
Act the Legislature intended to make further and radical changes 
in the law as enacted in the preceding Acts, the question was 
what changes were effected in those Acts. Since they purported 
to be amending Acts, there was no principle of construction 
which should impose on them an interpretation appropriate to 
a consolidating Act. They and the 1925 Act must be construed 
so as to give each word the meaning proper to it in its context. 
So construed, the word ‘‘ disposition ’’ in s. 53 (1) (c) had its 
natural meaning. The appeal should be dismissed. 


The other noble and learned lords agreed in dismissing the 
appeal. Appeal dismissed. 

APPEARANCES : Pennycuick, Q.C., and W. T. Elverston (Speechly, 
Mumford & Craig); Wilberforce, Q.C., and E. Blanshard Stamp 
(Solicitor of Inland Revenue). 


{Reported by F. H. Cowper, Esq., Barrister-at-Law] 


STAMP DUTY: SETTLEMENT: ORAL AGREEMENT 

FOR VALUE FOR TRANSFER OF REVERSIONARY 

INTEREST TO TENANT FOR LIFE: SUBSEQUENT 

DEED OF TRANSFER: WHETHER ORAL AGREEMENT 

EFFECTIVE TO PASS EQUITABLE REVERSIONARY 
INTEREST 


Oughtred v. Inland Revenue Commissioners 


Lord Radcliffe, Lord Cohen, Lord Keith of Avonholm, Lord 
Denning and Lord Jenkins. 4th November, 1959 


Appeal from the Court of Appeal ({1958] Ch. 678 ; 
SOL. J. 468). 

Under and by virtue of a settlement dated Ist January, 1924, 
an appointment dated 18th June, 1956, and a release of the same 
date, the appellant was the tenant for life of 100,000 preference 
shares and 100,000 ordinary shares in a company, and her son, P, 
was absolutely entitled to the shares subject to her life interest. 
By an oral agreement made on 18th June, 1956, it was agreed 
between the appellant and P that P, on 26th June, would exchange 
his interest under the settlement and subsequent deeds for certain 
shares in the same company then owned by the appellant to the 
intent that her life interest in the shares subject to the settlement 
should be enlarged into absolute ownership thereof. On 
26th June, by a deed of release between the appellant, P and the 
trustees, the appellant and P gave release to the trustees. The 
deed recited the oral agreement and that the trust fund, con- 
sisting of the shares, ‘‘ is accordingly now held in trust for [the 
appellant} absolutely,” and that it was intended to transfer them 
to the appellant, such transfer being the consideration for the 
release. On the same day, by a deed made between the appellant, 
P and the trustees, the trust fund of 100,000 preference shares and 
100,000 ordinary shares was transferred to the appellant in 
consideration of 10s. Upjohn, J., held, reversing the com- 
missioners, that the transfer was not assessable to ad valorem 
duty. The Crown appealed successfully to the Court of Appeal. 
The appellant now appealed to the House of Lords. 

Lorp RADCLIFFE, in a dissenting opinion, said that ostensibly 
the transfer was not a conveyance of the equitable reversionary 
interest at all. The Commissioners, however, took the view that, 
having regard to s. 53 (1) (c) of the Law of Property Act, 1925, 
the recital that the shares held by the trustees were ‘‘ now held ” 
for the appellant must be treated as incorrect, and that as, apart 
from the transfer now in question, no instrument in writing 
stamped with ad valorem duty transferring P’s equitable rever- 
sionary interest had been produced to them, they should treat the 
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transfer of shares itself as constituting the necessary instrument. 
This line of reasoning contained two false assumptions : (1) that 
under English law it must have been wrong to describe the settled 
shares as held by the trustees on 26th June, 1956, in trust for the 
appellant absolutely unless P’s reversion had been assigned to 
her in writing so as to satisfy s. 53 (1) (c) ; (2) that somehow there 
must exist as a result of the transaction covered by the recited 
facts an instrument of conveyance capable of being charged to 
ad valorem duty, since otherwise there would be no ad valorem 
duty payable. It did not advance the matter to say that at the 
end of the day the appellant was the absolute owner of the shares, 
legal and equitable ; the relevant question was how the appellant 
came to occupy that position, which could be reached by more 
than one road. His lordship was in favour of allowing the appeal. 


LorD COHEN, also dissenting, said that the Stamp Act, 1891, 
imposed duty on documents, not transactions. It could not be 
said that the transfer had the effect of transferring the equitable 
interest, since the transferors never had that interest to transfer, 
nor could it be said that by the transfer P’s equitable interest 
was vested in the appellant. The appellant, as a result of what 
was done on 26th June, was entitled to the settled shares, but that 
was not because the equitable interest was transferred to or vested 
in her by the transfer but because P, having become a constructive 
trustee for her of his equitable interest, could not, after his 
nominees had received the consideration shares, dispute the 
appellant’s title to the settled shares. His lordship was in favour 
of allowing the appeal. 

LorD KEITH OF AVONHOLM said that he agreed with the 
opinion about to be delivered by Lord Jenkins. 


LorD DENNING said that the transfer was ‘“‘ a conveyance or 
transfer on sale of any property ”’ such as to attract stamp duty 
on the value of the consideration. When an equitable owner of 
shares (registered in the name of a nominee) agreed to sell them 
toa purchaser, and the agreement was implemented by a transfer 
by the nominee to the purchaser, the transfer was a conveyance 
upon sale of any property—although the parties to the agreement 
were different from the parties to the transfer. Even if the oral 
agreement of 18th June, 1956, was effective to transfer P's 
reversionary interest to the appellant, when that agreement was 
subsequently implemented by the transfer, the transfer became 
liable to duty. But the oral agreement was not effective to 
transfer P’s reversionary interest to the appellant. The appeal 
should be dismissed. 

LORD JENKINS referred to the Stamp Act, 1891, ss. 1 and 54 and 
Sched. I, and the Law of Property Act, 1925, s. 53 (1) (c), and said 
that the question was whether on the true construction of s. 54 
of the 1891 Act, and having regard to the terms of the oral 
agreement and the nature of the interests with respect to which 
it was made, the transfer was an instrument whereby property 
in the shape of the settled shares or any estate or interest in that 
property was transferred ‘‘ upon the sale thereof ’’ to a purchaser 
in the person of the appellant. The oral agreement amounted to 
an agreement for the sale by P, for a purchase consideration 
consisting of free shares, of his reversionary interest in the settled 
shares to the appellant. The parties intended the sale to have the 
effect of enlarging the appellant’s life interest in the settled shares 
into absolute ownership thereof. This was indistinguishable in 
its effect from an intention that her life interest should merge in 
the reversionary interest so as to convert that interest into an 
immediate absolute interest in possession. The appellant said 
that stamp duty was imposed on instruments, not on transactions, 
and that a transaction of sale carried out without bringing into 
existence an instrument which had the effect of transferring to, 
or vesting in, the purchaser the property sold attracted no duty. 
It was further said that here the transfer transferred only a bare 
legal estate because between contract and completion the 
appellant became under the oral agreement beneficially entitled in 
equity to the settled shares, subject to the due satisfaction by her 
of the purchase consideration, and accordingly the entire beneficial 
interest in the settled shares had already passed to her at the time 
of the execution of the transfer and there was nothing left on 
which the transfer .could operate except the bare legal estate. 
It was unnecessary to decide whether s. 53 (2) of the 1925 Act 
had the effect of excluding the present transaction from the 
operation of s. 53 (1) (c), for, assuming in the appellant’s favour 
that the oral contract did have the effect in equity of raising a 
constructive trust of the settled shares for her untouched by 
8.53 (1) (c), the conclusion was unacceptable that the transfer was 
prevented from being a transfer of the shares to the appellant on 


[Vol. 103] 897 


sale because the entire beneficial interest in the settled shares 
was already vested in the appellant under the constructive trust 
and there was accordingly nothing left for the transfer to pass 
to the appellant except the bare legal estate. In the case of a 
contract for the sale of land a constructive trust in favour of the 
purchaser arose on the conclusion of the contract but it had 
never been held that a conveyance subsequently executed in 
performance of it was not stampable ad valorem as a transfer 
on sale. The title secured by a purchaser by an actual transfer 
was different in kind from, and superior to, the proprietary interest 
which equity conferred in anticipation of the transfer. Further, 
the fact that this transfer was made on the winding up of the 
trust did not prevent it from being also a transfer on sale. The 
appeal should be dismissed. Appeal dismissed. 

APPEARANCES: Cross, Q.C., and Peter Whitworth (Moeran, 
Oughtred & Co., Edgware, for Robinson, Sheffield & Till, 
Beverley) ; Woilberforce, O.C., and E. Blanshard Stamp (Solicitor 


of Inland Revenue). 
Reported by F. H. Cowper, Esq., Barrist er-at-Law 


Court of Appeal 


DIVORCE: DISCRETION: PREVIOUS PETITION 
DISMISSED: DEGREE OF REGARD TO BE PAID TO 
ADVERSE OBSERVATIONS AT PREVIOUS HEARING 
Sharma v. Sharma and Davis 
Jenkins, Hodson and Sellers, L.J J. 
5th July, 1959 

Appeal from Commissioner Sir Reginald Sharpe, Q.C. 

The parties were married in 1950, and after a number of 
matrimonial differences a suit for divorce was instituted. There 
was a child of the marriage, at present at school. The husband 
charged the wife with adultery with one T and Davis, the present 
co-respondent ; the wife charged the husband with cruelty and 
adultery with a Mrs. FR. At the trial Wrangham, J., found both 
allegations of adultery proved, but that there had been condona- 
tion on each side and dismissed the petition and cross-petition 
without exercising his discretion; in doing so he used strong 
language about the parties concerned, including Mrs. F, and 
said that if called on to do so he would not have exercised his 
discretion at all. After the hearing the husband and Mrs. R 
separated ; the husband sought to persuade the wife to return 
to him and give up Davis. When she failed to do so, he filed 
the present petition. At the trial the commissioner found the wife's 
adultery proved, and considered at length the observations of 
Wrangham, J., at the previous hearing. The evidence was that 
the husband wished to marry Mrs. FR, but the commissioner 
professed himself dissatisfied and refused to exercise his discretion 
The husband appealed. Before the Court of Appeal there was 
evidence that the wife was pregnant by Davis? and that they 
wished to marry. 

Hopson, L.J., said that the commissioner had plainly been 
embarrassed by the judgment of Wrangham, J. When trying 
an undefended petition for divorce brought by a_ petitioner 
seeking discretion whose previous petition before another judge 
had been dismissed, a judge might consider the previous judgment 
and the views expressed therein about the persons concerned and 
the propriety or otherwise of the exercise of discretion ; he was 
not, however, bound thereby, but should deal with the case on 
the evidence before him, and base his judgment on that evidence 
Unless he was able to reject it, he should, if the evidence was such 
as to justify the exercise of his discretion in accordance with 
the principles set out in Blunt v. Blunt (1943) A.C. 517, exercise 
his discretion and pronounce a decree nisi ; if, however, he was 
in some doubt, in view of the previous decision, whether the 
case had been fully presented, he should at the same time refer 
the case to the Queen’s Proctor for further investigation, as was 
done in Coleman v. Coleman [1955) 1 W.L.R. 1235. It now 
seemed that the interest of all parties, including the child, 
required that discretion should be exercised, and on the facts 
proved in the present case it should be exercised on the basis 
of Blunt v. Blunt, supra. The appeal should be allowed, and the 
Queen’s Proctor notified. 

SELLERS and JENKINS, L.JJ., agreed. Appeal allowed. 

APPEARANCES: Gerald Gardiner, O.C., and M. P. 
(Buckeridge & Braune). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law] 
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INCOME TAX: SCHEDULE E: EMPLOYEE’S OPTION 
TO PURCHASE SHARES: WHETHER TAXABLE IN 
YEAR OF PURCHASE OR YEAR OF EXERCISE 


Abbott v. Philbin (Inspector of Taxes) 


Lord Evershed, M.R., Sellers and Harman, L.J J. 
6th October, 1959 


Appeal from Roxburgh, J. ([1959] 1 W.L.R. 669; p. 451, 


ante). 

In October, 1954, the taxpayer, who was at all material times 
secretary of a company, was granted an option to purchase 2,000 
ordinary shares in the company at the price of 68s. 6d. per share. 
The price of the option was £20, and it was expressed to be 
non-transferable and to expire after ten years or on the earlier 
death or retirement of the taxpayer. In March, 1956, when the 
market price of the shares was 82s. per share, the taxpayer 
exercised the option in respect of 250 shares. The taxpayer was 
assessed to income tax under Sched. E of the Income Tax Act, 
1952, in the year 1955-56 on the difference between the option 
price and the market price of the shares (with a deduction of 
a proportionate part of the cost of the option), as being an 
emolument received by him by virtue of his employment. 
Roxburgh, J., allowed the taxpayer’s appeal against the assess- 
ment being made in the year 1955-56 and held that it should 
have been made in the year 1954-55. The Crown appealed. 


Lorp EvERSHED, M.R., said that in Forbes’ Executors v. 
Inland Revenue Commissioners (1959), 38 T.C. 12, a decision of 
the Court of Session, the question before the Scottish court 
was the same as that before the Court of Appeal: was the sum 
of money for which Forbes was charged, and for which the present 
respondent was charged, a perquisite within the meaning of 
Sched. E, and was the option granted to Forbes and that granted 
to the present respondent a perquisite liable to be charged under 
Sched. E? There was nothing esoteric in the manner in which the 
Scottish court answered those questions. These were straight- 
forward commercial points, and it seemed to him (his lordship) 
incontrovertible that what the Scottish court decided was that 
an option, in all relevant respects the same as the option in 
question in the present appeal, could not be turned to pecuniary 
account at the date of its grant and therefore could not be taxed 
at that date; and, further, that when the rights given were 
brought to fruition there arose in that year a perquisite capable of 
being turned to pecuniary account in the year when it was 
exercised. Ought the Court of Appeal now to answer those 
same two questions in the precisely opposite sense? In his 
lordship’s judgment that could not be right. In the case of a 
revenue statute it was the duty of the Court of Appeal, unless 
there were some compelling reason to the contrary, while 
expressing such doubts as they felt, to follow the Scottish 
decisions. The appeal should be allowed. 


SELLERS and Harman, L.JJ., delivered concurring judgments. 
Appeal allowed. Leave to appeal to the House of Lords. 


APPEARANCES: Roy Borneman, Q.C., and Alan Orr (Solicitor 
of Inland Revenue); F. Heyworth Talbot, Q.C., and Desmond 
Miller (Allen & Overy). 

[Reported by J. A. Grirritus, Esq., Barrister-at-Law) 


HABEAS CORPUS: PROTECTORATE: JURISDICTION 
Ex parte Mwenya 


Lord Evershed, M.R., Romer and Sellers, L.J J. 
26th October, 1959 


Appeal from the Divisional Court ({1959] 3 W.L.R. 509; 
p. 583, ante). 


In June and October, 1957, the Governor of Northern Rhodesia 
made restriction orders pursuant to powers stemming from the 
Emergency Powers Regulations, 1956, of Northern Rhodesia, 
requiring M, a native of Northern Rhodesia, to remain in the 
district of the Chief Mporokoso. At all material times Northern 
Rhodesia was a protectorate, and, according to an affidavit by the 
Secretary of State for the Colonies, was ‘‘a foreign country 
within which Her Majesty has power and jurisdiction by treaty, 
grant, usage, sufferance and other lawful means within the meaning 
of the Foreign Jurisdiction Act, 1890, but not recognised by 
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Her Majesty, as, nor is it, part of Her dominions, but She has 
power and jurisdiction within the same.’’ M applied for a writ 
of habeas corpus directed to the Governor of Northern Rhodesia, 
the District Commissioner of the Mporokoso District and the 
Secretary of State for the Colonies, on the ground that he was 
unlawfully detained in that the Order in Council under which the 
Emergency Powers Regulations were made was invalid, and that, 
consequently, the restriction orders were invalid. Under the 
constitution of and legislation in regard to Northern Rhodesia 
the Secretary of State had powers which extended beyond mere 
advice, but his approval or consent to the restriction orders was 
not required and he took no part in the detention. On pre- 
liminary objections taken by the respondents to the jurisdiction 
of the court to issue the writ in the circumstances, and on the 
assumptions (which were not admitted) (a) that M was a British 
subject, (b) that, inter alia, the Order in Council was invalid, 
and (c) that M’s confinement was of such a nature as to enable him, 
had he been confined in this country, to apply for the writ, 
the Divisional Court held, first, that the court had no jurisdiction 
to issue the writ of habeas corpus to custodians in a protectorate 
such as Northern Rhodesia in respect of a detention in that 
protectorate ; and, secondly, that the Secretary of State for the 
Colonies had not a sufficient degree of control to constitute him a 
custodian of the body to whom the writ could issue. M appealed. 
The grounds of his appeal were that the court was wrong in law 
in holding (1) that he had not made out a prima facie case against 
the Secretary of State for the Colonies showing that he had 
sufficient control over the appellant for the writ to issue, and 
(2) that there was no jurisdiction to give leave to issue the writ 
against the Governor of Northern Rhodesia and the District 
Commissioner. The second ground of appeal alone was argued 
before the Court of Appeal. Cur. adv. vult. 


Lorp EVvERSHED, M.R., referred to Ex parte Anderson (1861), 
3 El. & El. 487, and R. v. Earl of Crewe ; ex parte Sekgomé [1910} 
2 K.B. 576, and said that in the existing state of the authorities, 
the matter must be resolved by reference to principle, but he 
felt compelled to a different conclusion from that stated by 
Lord Parker, C.J. The statement of principle by the Divisional 
Court seemed to proceed upon the basis of the theory of the 
indivisibility of sovereignty particularly associated with the 
name of Austin. But, if that theory was accepted in England 
100 years ago (and influenced the prevalent English view of those 
days as regarded protectorates), it was not, as he believed, 
accepted now. In modern times the nature of protectorates 
might vary enormously and might extend to cases where the 
protecting power assumed with regard to the protected country 
a jurisdiction over its internal affairs, as well as external relaticns, 
which was exclusive of other jurisdiction and was for practical 
purposes indistinguishable from the power or jurisdiction exercised 
over colonies or conquered countries. The terms of the Rhodesia 
and Nyasaland Federation Act, 1953, contained no hint of any 
power or jurisdiction vested elsewhere than in the Crown or in 
the Crown and Parliament, or of any distinction in jurisdiction 
between Northern Rhodesia and the other components of the 
Federation. If the nature and extent of the ‘ power,” 
“dominion,” “‘ jurisdiction,” or ‘‘ sovereignty ’’ (whichever word 
one chose to use) as regards the internal affairs and governance 
of Northern Rhodesia were indistinguishable in legal effect from 
what might be acquired by conquest, upon what principle was it 
to be said that the writ of habeas corpus would not run and the 
Court of Queen’s Bench would be debarred from making an order 
in favour of a British citizen unlawfully or arbitrarily detained ? 
He (his lordship) could see no good answer to the question. 
In the result his lordship held that the court should not in this 
case lay it down that the jurisdiction to make an order of habeas 
corpus was limited to colonies and foreign dominions strictly so- 
called and would refer the matter back to the Divisonal Court 
to determine the other issues raised. 


RomeER and SELLERS, L.JJ., delivered concurring judgments. 


After their lordships’ judgments had been delivered this case 
was adjourned to allow the parties to consider the effect of the 
judgment, and whether there should be argument on the second 
point raised on the appeal, namely, whether the writ could issue 
to the Secretary of State for the Colonies. On the resumed 
hearing their lordships were informed that the Governor of 
Northern Rhodesia had, on 20th October, made an order revoking 
the restriction order in respect of M on the ground that it was 
no longer necessary in the interests of public security that MV 
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should remain subject to the order. In those circumstances, 
counsel were agreed that there was no ground for continuing the 
proceedings. Appeal allowed. 

APPEARANCES: John Foster, Q.C., Neil Lawson, Q.C., and 
Bryan Anns (Potel, Tattersall & Lake) ; Siv Reginald Manningham- 
Buller, Q.C., A.-G., and J. R. Cumming-Bruce (Treasury Solicitor) ; 
B. J. M. MacKenna, Q.C., and J. G. le Quesne (Charles Russell 


& Co.). uy 


{Reported by J. A. Grirritus, Esq., Barrister-at-Law] [3 W.L.R. 767 


Queen’s Bench Division 


RATING: SECTION 8 RELIEF: FRIENDLY SOCIETY : 
HOSPITAL 
Waterson and Others v. Hendon Borough Council 
Salmon, J. 22nd June, 1959 

Action. 

The plaintiffs, the trustees of the Industrial Orthopaedic 
Society, a society registered under the Friendly Societies Acts, 
1896 to 1948, applied to the defendant rating authority for rating 
relief under s. 8 of the Rating and Valuation (Miscellaneous 
Provisions) Act, 1955, in respect of certain hereditaments, the 
most important of which was the Manor House Hospital, Golders 
Green, which was maintained almost entirely for the benefit 
of members of the society. The rules of the society provided that 
the society’s objects should be the relief by orthopaedic, medical, 
surgical and other treatment at the society’s premises of members 
in sickness or infirmity. This relief was to be provided by the 
contributions of the members, all of whom were required to make 
subscriptions. The defendants refused to grant rating relief 
and the plaintiffs gave notice of appeal to quarter sessions. 
This notice was invalid, being out of time, and was subsequently 
withdrawn by the plaintiffs, who then paid the full rate without 
deduction. The plaintiffs claimed by the present action a 
declaration that the society was an organisation within the 
meaning of s. 8 (1) of the 1955 Act, as having objects which were 
charitable or otherwise concerned with the advancement of 
social welfare. The defendants contended, in addition to their 
submission that the society was not such an organisation, that 
the court had ro jurisdiction to grant the declaration sought, or 
alternatively, that the court should, in the exercise of its discretion, 
refuse to grant the declaration. 

SALMON, J., said that on the true construction of the Act a 
tatepayer who paid the full rate in the first year without claiming 
relief did not lose his right to relief for all subsequent years, 
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and payment of the full rate coupled with withdrawal of the 
notice of appeal to quarter sessions did not operate to estop 
the plaintiffs per rem judicatam from claiming the relief sought ; 
but that any over-payment was irrecoverable. The right to 
claim relief was not restricted to a claim by way of appeal to 
quarter sessions, or to contesting the rating authority's applica 
tion for a distress warrant. The court had jurisdiction to grant 
a declaration, as it had done in other cases where the question 
was never raised. The main objects of the society were not 
charitable, since the members did not form a ‘“‘ section of the 
community "’ so as to satisfy the test of public benefit, and the 
object of the members was not to do good to others but to them- 
selves. This was the test applied by Viscount Simonds in 
Oppenheim v. Tobacco Securities Trust Co., Ltd. {1951} A.C. 
297, 306. Moreover, the case was indistinguishable in principle 
from Trustees of the National Deposit Friendly Society v. Skegness 
Urban District Council [1958] 3 W.L.R. 172, which established 
that if the objects of the society were to be ‘‘ concerned with the 
advancement of social welfare,’’ they must be characterised by 
altruism, inasmuch as the words of the Act connoted doing good 
for others rather than for oneself. It was true that in Skegness 
Urban District Council v. Derbyshire Miners’ Welfare Committee 
[1959] 2 W.L.R. 711; p. 391, ante, relief was granted where 
the donors of funds were not actuated by benevolence, but that 
case was distinguishable in that the object of the committee 
was not to benefit itself but Derbyshire miners generally. The 
main object of the members of the society in the present case 
was to benefit themselves and, accordingly, there would be 
judgment for the defendants. 

APPEARANCES: J. L. Arnold, Q.C., and Gerald V. Owen 
(Pattinson & Brewer); J. T. Molony, Q.C., and Monique S. Vines 
(R. H. Williams). 


{Reported by Grove Hutt, Esq., Barrister at-Law [1 W.L.R. 985 


WEEKLY LAW REPORTS: REFERENCES 
The following page numbers can now be given in respect of 
cases published in these columns on the dates indicated : 
10th July, 1959: 


Hooper (otherwise Harrison) v. Hooper 1 W.L.R. 1021 
23rd October, 1959 :— 

Joseph’s Will Trusts, Zn ve .. pia .. 1 W.L.R. 1019 

Sales-Matic, Ltd. v. Hinchcliffe - oo. LE WLR. 1006 
30th October, 1959 : 

Cassidy v. Cassidy 1 W.L.R. 1024 

Shuter, In re 3 W.L.R. 652 


“THE SOLICITORS’ JOURNAL,” 12th NOVEMBER, 1859 


On the 12th November, 1859, THE SoticiTors’ JouRNAL discussed 
the proposal to introduce oral evidence into Chancery pro- 
ceedings in addition to affidavit evidence and depositions. The 
writer said that ‘“‘in the great majority of cases the practice 
would unquestionably remain as it is now, for the simple reason 
that they do not raise any question of disputed fact, and are 
therefore more conveniently dealt with upon written than. . . 
upon oral evidence. This may be said with truth probably of 
more than two-thirds of all the causes and matters which are 
determined by the Court of Chancery. Of the remaining 
number, there would be a considerable portion which could be 
as well determined upon affidavits as by means of oral testimony 

At all events, there is no ground for supposing that 
Chancery litigation would require a larger expenditure of time 
on the oral examination and cross-examination of witnesses 
than is requisite in analogous cases in Courts of Common Law 
orin the Court of Divorce... Taking an average of defended 


DEFINITION OF ‘ DOMESTIC 

The Metropolitan Magistrates’ Courts (Domestic Proceedings) 
Order, 1959 (S.I. 1959 No. 1775), extends the definition of 
“domestic proceedings ”’ given by the Metropolitan Magistrates’ 
Courts (Domestic Proceedings) Order, 1958. The 1958 Order 
Save a specially constituted magistrates’ court for the City of 
London and the metropolitan stipendiary court area jurisdiction 
1 domestic proceedings as defined therein. Section 5 of the 


causes at law, does it take more time to present the evidence 
in them viva voce than it now does in similar cases in Chancery 
to give it from affidavits and depositions ? If it does not, and 
there is nothing in the subject-matter of Chancery suits which 
makes them necessarily more tedious than Common Law actions, 
the objection which has been most strongly urged against the 
systematic . . . use of oral evidence in Chancery falls to the 
ground. At present two examiners are not fully occupied in 
taking down so-called evidence, a great deal of which would be 
wholly rejected by any judge as being either altogether irrelevant 
to the issue to be determined, or inadmissible upon other grounds. 
This so-called evidence being recorded may of course be read 
and often is read at length before the court; so that it not 
infrequently happens that the court has been occupied 
for hours in taking down or listening to evidence which would 
never have been allowed if it were originally offered before a 
tribunal competent to reject it.” 


PROCEEDINGS ” WIDENED 

Legitimacy Act, 1959, extended the proceedings which are 
domestic proceedings for the purposes of the Magistrates’ Courts 
Act, 1952, to include certain affiliation proceedings. The definition 
of domestic proceedings in the 1958 Order now includes such 
affiliation proceedings. Both the Legitimacy Act, 1959 (on 
which an article was published at p. 741, ante), and the 1959 Order 
came into operation on 29th October. 
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NOTES AND 


STATEMENT OF COSTS IN CRIMINAL CASES 


The following is the text of the statement made by the Lord 
Chief Justice in the Court of Criminal Appeal on 19th October, 
1959, and referred to at pp. 819 and 866, ante :— 

The court desires to make a statement on costs in criminal 
cases. The court’s attention has been drawn to the difficult 
question as to the lines on which the discretion to award costs 
to an acquitted person should be exercised. This discretion, 

far as courts of assize and quarter sessions are concerned, is 
now given by s. 1 (1) of the Costs in Criminal Cases Act, 1952, 
under which the court ‘‘ may, if the accused is acquitted, order 
the payment out of local funds of the costs of the defence.” 
The discretion is in terms completely unfettered, and there is 
no presumption one way or the other as to the manner of its 
exercise. In astatement issued on 24th March, 1952 (36 Cr. App. 
Rep. 13 ; 96 Sor. J. 246), this court, while emphasising that every 
case should be considered on its merits, said that it was only in 
exceptional cases that costs should be awarded. That statement 
referred to a circular issued by the Lord Chief Justice, after 
consultation with the judges of the Queen’s Bench Division, 
approving a Home Office circular issued in connection with 
s. 44 of the Criminal Justice Act, 1948, now replaced by the section 
above referred to. While no attempt was there made to catalogue 
the exceptional cases in which costs might be awarded, such 
illustrations as were given were cases where the prosecution 
could be said to be in some way at fault. On the other hand a 
suggestion has been canvassed that the mere fact of an acquittal 
should carry with it the expectation that the discretion would be 
exercised in favour of the acquitted person. Were either of these 
views correct, the effect would be to impose a fetter upon the 
exercise of the absolute discretion conferred by the statute. 
As we have said, there is no presumption one way or the other 
as to its exercise. Each case must be considered on its own 
facts as a whole and costs may and should be awarded in all 
cases where the court thinks it right to do so. It is impossible 
to catalogue all the factors which should be weighed. Clearly, 
however, matters such as whether the prosecution have acted 
unreasonably in starting or continuing proceedings and whether 
the accused by his conduct has in effect brought the proceedings, 
or their continuation, upon himself are among the matters to be 
taken into consideration. On the other hand the court desires 
to make it plain that they entirely dissociate themselves from the 
view that the judge is entitled to base his refusal to award costs 
on the ground that he thinks that the verdict of the jury was 
perverse or unduly benevolent. The mere fact that the judge 
disagrees with the verdict of the jury is no more a ground for 
refusing to award costs to the acquitted person than the mere 
fact of his acquittal is a ground for awarding them. 


MINISTER FOR SCIENCE 

Speedy administrative action has been taken consequent upon 
the appointment of Viscount 
Science. The Minister for Science Order, 1959 (S.1. 1959 No. 1826), 
which came into operation on 3rd November, provides for trans- 
ferring to the Minister for Science (a) certain functions under the 
Atomic Energy Act, 1946, the Radioactive Substances Act, 1948, 
and the Atomic Energy Authority Act, 1954, now vested in the 
Prime Minister; and (b) the powers and duties of the Lord 
President of the Council in respect of the Agricultural Research 
Council, the National Institute for Research in Nuclear Science, 
the National Research Development Corporation, the Nature 
Conservancy, and the Council for Scientific and Industrial 
Research, and the Committees of the Privy Council for Agricul- 
tural Research, Medical Research, Nature Conservation, Overseas 
Research and for Scientific and Industrial Research. 


RELAXATION OF CURRENCY CONTROLS 
With effect from 31st October, any person wishing to obtain 
foreign currency for travel abroad may obtain up to £250 worth 
a year automatically from his own bank or from an authorised 
travel agent. If an additional amount is required for travel it 
will be authorised by the Bank of England on application being 


Hailsham, Q.C., as Minister for 
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NEWS 


made through the traveller’s bank. This procedure is designed 
not to limit the amount granted for travel but to control the 
export of capital. Children under twelve, formerly only entitled 
to 70 per cent. of the basic allowance, will now be regarded as 
adults in connection with foreign travel allowances. 


The Exchange Control (Import and Export) (Amendment) 
(No. 2) Order, 1959 (S.I. 1959 No. 1837), in operation since 
5th November, permits a traveller to take with him as much as 
£50 in sterling notes and £250 in foreign currency notes without 
formality. Residents in the United Kingdom, however, still 
may not sell sterling notes abroad for foreign currency; the 
£50 may be used by them only on British ships and aircraft and 
for expenses in this country. 


APPOINTMENT OF COMMON SERJEANT 


Judge Cart DouGLas AarRvoLp, an Additional Judge of the 
Mayor’s and City of London Court, has been appointed Common 
Serjeant in succession to Sir Anthony Hawke, who becomes 
Recorder of the City of London on Wednesday, 18th November, 


COUNTY COURT BENCH 
Mr. GERARD GusTAVE LIND-SMITH has been appointed a 
judge of Birmingham County Court. He will relinquish the 
Rtecordership of Birkenhead, to which he was appointed last year. 
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